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'The international system of norms protecting human
rights is one of the most important accomplishments
of modern international law because it has shaken
the foundations of the institutional system based on
unconditional respect for state sovereignty. The in-
ternational human rights treaties motivate—and ul-
timately compel—states to eliminate deficiencies in
their legal systems and to comprehensively ensure
the protection and efficient enforcement of the pro-
tected rights.! The Convention for the Protection of
Human Rights and Fundamental Freedoms (herein-
after: the Convention) serves as the foundation for
the most efficient regional legal protection mecha-
nism. The Convention was signed by the members
of the Council of Europe on 4* November 1950 and
entered into force three years later. Many regard it as
a sui generis document: it is in part an international
agreement, since it creates obligations for the state
parties, but at the same time it is also in part na-
tional law since the rights enshrined therein are—
ideally—enforceable in the courts of member states,
too.? This is the reason why in addition to the Eu-
ropean Court of Human Rights (hereinafter: the
Court)—which primarily serves to apply and inter-
pret the Convention—, the national courts—due to
the principle of subsidiarity—also play a crucial role
in its implementation.

'The Convention created a new kind of constitu-
tional order:® the substance of the individual rights is
continuously expanded and amended by the Court’s
case-law. This is precisely the feature that makes its
application and enforcement in domestic law so dif-
ficult: the interpretation employed by the given na-
tional court must pay heed not only to the text of the
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Convention, but also to the case-law that provides
its substance. The Strasbourg organs—the former
Commission and the existing Court—place a great
emphasis on a dynamic and continuously evolving
legal interpretation that reflects social changes and
thereby seeks a rapprochement of the member states’
legal system. It is important to note, however, that
the Court is not entitled to undertake an in abstracto
examination of national laws, it is only authorised to
assess whether in a given case the rights laid down
in the Convention have been violated by the nation-
al authorities.” It has no explicit authorisation to an-
nul judgments rendered by national courts or to call
on member states to modify their laws.

The Convention’s Article 1 obliges member states
to secure the rights in the Convention to “everyone
within their jurisdiction”, and Article 13 expressly
declares the right to an effective remedy: “Everyone
whose rights and freedoms as set forth in this Con-
vention are violated shall have an effective remedy
before a national authority notwithstanding that the
violation has been committed by persons acting in
an official capacity.” The latter provision raises the
question whether the rights laid down in the Con-
vention can be applied to the legal relations between
private individuals: it is under dispute in how far—if
at all—a right enshrined in the Convention can be
horizontally enforced in cases in which the state is
not party to the legal dispute.’ In construing Arti-
cles 2, 3, 6, 8 and 11, the Court has recognised the
possibility of indirect Drittwirkung in several cas-
es.® In such cases the state may also be found in vi-
olation if it failed to provide for the assertion of the
rights laid down in the Convention in the context of
legal relations between private individuals (this in-
terpretation also appears to be supported by the ob-
ligation contained in Article 1 of the Convention).

'The text was published originally in Hungarian: FLEck Zoltin (ed), Birdsdgok mérlegen II. A szervezettsl a_jogértelme-

zés5i gyakorlatig [Assessing Courts II: From Organization to Jurisprudence] (Pallas Kiadé, Budapest 2008) 166-184.
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THE CONVENTION AND
THE COURT'S CASE-LAW IN
HUNGARTAN LAW

Pursuant to the Hungarian Constitution’s Article
7(1), “[t]he legal system of the Republic of Hungary
accepts the generally recognized principles of inter-
national law, and shall harmonize the country’s do-
mestic law with the obligations assumed under in-
ternational law.” Following the position of the Con-
stitutional Court, the general rules of internation-
al law are part of Hungarian law even without a
distinct transformation, and in this case the trans-
formation is undertaken by the Constitution itself,
whereas in the case of international treaties it is nec-
essary to proclaim them in a law of appropriate rank.
Article 7 further mandates the harmonisation of in-
ternational law obligations and domestic law—in-
cluding the Constitution.’”

'The Convention was transposed into Hungarian
law by Act no. XXXI of 1993, whereby the Con-
vention became a part of Hungarian domestic law. It
follows from the Constitutional provisions discussed
above, as well as from the Convention’s Article 1,
that the Hungarian judiciary not only may choose
to apply the Convention, but must in fact do so.® By
making the Convention part of the Hungarian le-
gal system, the legislator made its contents binding
for the state’s institutions and organs as well. The di-
rect application of the Convention differs from the
assertion of other international treaties in domestic
courts, in that the practice of the European Court
of Human Rights also has to be considered in the
process.” This obligation is laid down in Article 13
(1) of Act no. L of 2005 on the procedures concern-
ing international treaties: “In construing the inter-
national treaty, the prior decisions of the body en-
trusted with the legal authority to settle disputes in
connection with the given treaty must also be con-
sidered.” Through the integration of this rule, the
legislator essentially rendered indefensible the posi-
tion—which the Hungarian courts had a predilec-
tion for—that the domestic judicial organs are only
bound by decisions regarding Hungary. Before the
adoption of the act on international treaties, there
were no clear guidelines for judges as to the degree
to which they had to consider Strasbourg case-law
in rendering their own decisions, as strictly speak-
ing the case-law cannot be regarded as statutory text
or Hungarian precedent. The Hungarian Supreme
Court correctly noted in 2003: “[TThe case-law of
the European Court of Human Rights is directly
applicable—and their application is indeed desir-
able—in domestic judicial practice.”
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It is not only the fulfilment of international ob-
ligations in good faith which necessitates that the
judiciary consider the general conclusions following
from the Court’s case-law: though the Strasbourg
Court is not a precedent court, it does consistently
apply the fundamental principles established by its
case-law, and if the state seeks to avoid a condem-
nation in cases whose facts are similar to each oth-
er, then it is inevitable to be aware of and apply the
case-law, which defines the content of the individu-
al rights. Satisfying the above naturally assumes that
the national courts know the case-law and are capa-
ble of applying the expectations contained therein in
the cases before them.

Ideally, the courts follow Strasbourg practice even
in those cases when neither party invokes the Con-
vention but the action refers to some right that is
guaranteed—in addition to Hungarian law—by the
Convention, too. As all the rights enshrined in the
Convention are also part of Hungarian law—most
of them are in the Constitution itself—this happens
fairly often. Due to limited access to judgments,
however, this study will only examine those cases
in which either one of the parties or the proceed-
ing courts invoked the Convention or the Court’s
case-law.

REFERENCES TO STRASBOURG IN
HUNGARTAN JUDICIAL PRACTICE

The case-law of the European Court of Human
Rights and the Convention do not play a signifi-
cant role in Hungarian judicial practice. Based on
the judgments accessible in public databases and on
those received from the Supreme Court,' we can
group references to them into four categories: 1) cas-
es in which the proceeding court decided the legal
dispute by applying the Convention; 2) personali-
ty right suits in which the court discusses those cas-
es cited by the relevant Constitutional Court deci-
sions; 3) cases in which either of the parties referred
to Strasbourg documents; 4) cases in which the facts
of the case contain elements related to the Stras-
bourg procedure or Court or in which the Con-
vention came up in the context of procedural rights
issues. The latter group of cases is not relevant in
terms of this study, since in these cases the Conven-
tion and the Court’s case-law did not influence the
outcome, the Hungarian court did not have to de-
cide on an issue connected to the interpretation or
application of the Convention.'? The cases discussed
below are suitable for presenting the tendencies ob-
servable with regard to the application of Strasbourg
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case-law. Due to the limited access to Court judg-
ments the overview provided here is not comprehen-
sive, but it certainly illustrates the difficulties that a
party may face if she seeks to base her action on the
European Convention of Human Rights or if she
wishes to support her arguments with examples de-
rived from case-law.

References with impact on the merits of the case

'The cases that belong into this category are those in
which the proceeding court—either out of its own
volition or in response to a motion by one of the
parties—substantially relies on the Convention or
the jurisprudence of the European Court of Human
Rights in its judgment.

An excellent example for this is a judgment by
the Fejér County Court in a suit initiated on the
grounds of damages caused by a court in the exercise
of its judicial authority."® The plaintiff claimed that
in espousing the execution of punishment imposed
by an Italian court that had sentenced the plaintiff
to loss of liberty, the respondent in the case, a Hun-
garian court, had determined the degree of security
of imprisonment unlawfully, and since the plaintiff
had served his sentence in a penitentiary rather than
a prison, he was released on probation with four
months delay, and the conditions of his detention
had been more stringent as—among other things—
his contact to the outside world had been more re-
stricted. In his submission the plaintiff invoked the
violation of Articles 6 and 13 of the Convention: in
nine points he summarised the procedural law vio-
lations that in his view substantiate a breach of the
Convention. The Fejér County Court rejected the
plaintiff’s action. In its judgment, the County Court
touches on the violation of the rights secured by the
Convention: “It is the position of the County Court
that in adjudging whether in the given criminal pro-
ceeding the (...) rights of the petitioner were vio-
lated, it should be examined whether the petitioner
was able to defend himself in the criminal proceed-
ing, whether he was allowed to put questions and
submit motions under the same conditions as the
prosecution.” Following a review of the proceeding
complained of, the County Court concluded that
the rights in the Convention had not been violated.
Even though the County Court simplifies the guar-
antees in Article 6 as to encompass only the text of
the Convention and fails to consider the further—
implicit—rights and fundamental principles devel-
oped in the case-law, the judgment must neverthe-
less be regarded as positive. The County Court did

FUNDAMENTUM

not shy back from interpreting the Convention and
it undertook a detailed assessment of the arguments
raised in the action.

The second instance judgment in the very same
case is surprising, however.'* The Metropoli-
tan Court of Appeal rejected the plaintiff’s action,
which referred to a violation of the Convention as
one of the grounds for damages, with the follow-
ing reasoning: “Pursuant to Article 13 and 41 of the
Rome Convention, however, a domestic court is au-
thorised and in fact obliged to adjudicate a legal vi-
olation on the basis of domestic law. The Conven-
tion is therefore not to be applied directly and may
not serve as a legal basis for an action. The Court
of Appeal further notes that the judgments of the
Strasbourg Human Rights Court are not bind-
ing for the Hungarian courts, and hence the pre-
sentation referring to them is in error. In cases be-
fore Strasbourg Human Rights Court, the Hungar-
ian State is the respondent party, judgments are ren-
dered against it: in this form the judgments undeni-
ably shape Hungarian law—as a result of legal har-
monisation—, but Hungarian courts are not obliged
or authorised to apply them directly.””® The Court
of Appeal’s reasoning is problematic from sever-
al aspects. For one, what the Convention’s Article
13 specifically requires is that member states pro-
vide effective legal remedies in case a right guaran-
teed by the Convention is violated: “Everyone whose
rights and freedoms as set forth in this Convention
are violated shall have an effective remedy before a
national authority (...).” That is the proceeding court
ought to have arrived at exactly the opposite con-
clusion that it actually came to. Article 41 is an ir-
relevant provision with regard to domestic laws and
national courts. This article namely gives the Stras-
bourg Court the possibility to award just satisfac-
tion to the applicant if the Convention was violated.
What is especially distressing about this case is that
the Court of Appeal’s decision was crafted after the
birth of the 2005 act on the procedures concerning
international treaties and hence the Court was al-
ready legally obliged to consider all Strasbourg deci-
sions regarding the Convention—and not only judg-
ments pertaining to Hungary.

The judgments of the Supreme Court in which
the court decided on the custody of children where
the lower courts changed the originally approved ar-
rangement on the basis of the religious views of one
of the parents, are also exemplary with respect to
the application of the Convention and the case-law.
A judgment of 1998 also published in a BH (Col-
lection of Judicial Decisions) deserves a more de-
tailed analysis in this regard. The court of first in-
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stance dissolved the parties’ marriage in 1992 and
also approved the agreement according to which
the two underage children stayed in their mother’s
care. Three months after the legally effective agree-
ment was concluded, the father requested a change
to the children’s placement, on the grounds that the
respondent mother was a regular visitor of the Jeho-
vah’s Witnesses, a “baptised member” of the group,
which in the father’s view exerts a harmful effect
on the children’s development. The court of first in-
stance placed both children with the plaintiff father.
In the judgment, the court took a negative view of
the fact that in the so-called blood question the re-
spondent had failed to provide an unequivocal an-
swer as to whether she would consent to her chil-
dren receiving blood transfusion if necessary. The
court of second instance annulled the judgment and
instructed the court of first instance to undertake
a new proceeding. In the renewed proceeding, the
court accepted the parties’ claim that certain rea-
sons behind the dissolution of their marriage had
been withheld during the divorce trial (drunk driv-
ing, disapproval of religious views, infidelity). It ex-
amined how the respondent’s religious views and the
differences of faith between the parents would aftect
the children, and based on an expert opinion it gave
one of the children to the father because the child
was closer to the father. The court of second instance
upheld the ruling. In the review proceeding, the Su-
preme Court held that that the binding decision
was in contravention of the law. The Supreme Court
complained that the conditions laid down in Act
IV of 1952 on marriage, family and custody (Csjt),
which would make it possible to review the agree-
ment within two years of its conclusion, did not ap-
ply. The plaintiff based his application for changing
the agreement on one reason alone, the respondent’s
religious denomination. The Court emphasised that
it violates not only the Constitution, but also Arti-
cles 8 and 14 of the European Convention on Hu-
man Rights if someone is treated differently on ac-
count of her worldview. (Though the Supreme Court
did refer to the Hungarian Constitution’s provision
on freedom of religion, it failed to do the same with
regard to the Convention). Citing the case-law, it
asserted that the differences in worldview between
the parents may affect neither parent adversely, they
may not be weighed in favour or against either of
them. Not even the expert opinion cast doubt on the
mother’s ability to raise a child and, moreover, the
reasoning of the court of first instance, according to
which the effects on the children of the differenc-
es between the two parents’ child-rearing principles
ought to be evaluated exclusively to the detriment
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of the respondent, is erroneous. At this point the
Supreme Court referred to Article 5 of the Proto-
col No. 7 to the Convention, pursuant to which the
rights and responsibilities of spouses towards each
other and with regard to children born in wedlock
are equal in the course of their marriage as well as
following its dissolution. It may be expected from
the parties, therefore, that they always proceed with
the child’s best interest in mind. The Supreme Court
placed both children with their mother."®

The Supreme Court in an excellent decision re-
ferred to a judgment delivered against Hungary by
the European Court of Human Rights in its deci-
sion in which the pre-trial detention of the defen-
dant was altered into a prohibition to leave his place
of residence.'” The defendant was charged with mis-
use of narcotic drugs in 2006, and he was in deten-
tion on remand for half a year. The pre-trial deten-
tion was upheld by the county court until the judg-
ment of the first instance court: the reasoning of the
decision emphasised that there was risk of abscond-
ing (the police could take him into custody only after
the arrest warrant against him had been issued) and
in the light of the punishment prescribed for the act
in question it was justified to deprive him of his lib-
erty. The decision on the pre-trial detention was up-
held with the same reasoning by the court of appeal
as well. However, the Supreme Court found: “the
prolonged detention is only justified if—despite of
the presumption of innocence—the measure serves
a strong public interest, which weighs more than the
protection of individual freedom. But the risk of ab-
sconding has to be supported by facts relevant in the
particular case.” The gravity of the crime and the se-
riousness of the possible penalty—although are im-
portant facts in a given case—can not be solely re-
lied on when extending pre-trial detention. The de-
fendant lived under normal circumstances and the
issuance of the warrant was necessary because of the
omission of the authorities. When the defendant
learnt about the warrant, he was immediately at the
disposal of the investigating authority. Furthermore,
it was very uncertain when the final decision would
be delivered in the case since the date for the hear-
ing was not set. The Supreme Court thus conclud-
ed that in the defendant’s case the total deprivation
of liberty was not justified. The decision of the Su-
preme Court is perfectly in line with the judgment
of the European Court of Human Rights delivered
in Imre v Hungary.'®

The rules on disqualification were also examined
in accordance with the Convention and Strasbourg
case-law by a county court, which observed that the
fact that the European Court of Human Rights had
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reprimanded the city court that had handled the case
on the grounds of the protraction of the proceeding
was in itself sufficient to cast doubt on the impar-
tiality of the court in question.” In its decision, the
county court referred to a tenet derived from Stras-
bourg case-law, which posits that it is insufficient for
a court to be veritably impartial, it must also main-
tain the appearance of impartiality. All circum-
stances that may give rise to doubts as to the impar-
tiality of the court serve as grounds for disqualifica-
tion. The court of appeal ultimately found the coun-
ty court’s decision unlawful on the grounds that it
violated jurisdictional rules, but regardless: the case
is still a good example illustrating that a Hungarian
court, too, can interpret domestic legal regulations
in compliance with the Convention.?

Personality rights suits: references to Stmsbaurg case-
law by the courts

Even though the practice of the European Court
of Human Rights provides clear guidance as to the
acceptable limits on the freedom of expression, the
case-law has hardly at all made its way into Hungar-
ian judicial practice, though in many cases applying
the standard established by Article 10 would make
it avoidable that one of the parties ultimately turns
to the Strasbourg organ for redress. The domestic
courts are stuck in a mode in which they only refer-
ence Strasbourg cases that the Constitutional Court
itself has cited. None of the examined cases contains
a reference to a case that does not appear in the rel-
evant Constitutional Court decision.

In 2007, the Budapest Metropolitan Court (here-
inafter: Metropolitan Court) rendered a decision in a
suit filed to have a correction published in a newspa-
per. The suit was initiated by a public figure, a pol-
itician and entrepreneur, on the cause of an article
entitled “Private billions with state help?”, which ex-
plored the assets of his companies as well as the cir-
cumstances of his enrichment.”! The writing, which
bore the subheading “Organised Overworld”, con-
tinued in the inner pages of the newspaper. The ar-
ticle claimed that in spite of the fact that following
his election the politician had vowed to stay away
from the business sphere, through the help of a
state enterprise and the relatives of the plaintiff off-
shore companies in Cyprus raked in billions of fo-
rints in profits. Moreover, the journalist observed a
connection between the plaintiff’s term as a min-
ister in the government and the successful partici-
pation in a government subsidy programme of the
company he had managed previously. Furthermore,
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the writing also shed light on numerous economic
deals—which were shady according to the author.
'The plaintiff opined that the article in question pre-
sented him in a false light and hence turned to the
newspaper with a request for a correction. As the
respondent did not meet this request, the plaintift
filed a suit. The Metropolitan Court found that the
action lacked foundation. In its opinion, it point-
ed out that the Constitutional Court decisions no.
30/1992. (V. 26.) and 36/1994. (V1. 24.) delimit the
boundaries of the freedom of expression. In addition
to alluding to the interpretation of the Convention
in Constitutional Court decisions, the Metropolitan
Court also touched upon the ECHR’s more recent
practice, though this reference can hardly be seen as
the adoption of case-law: “It also follows from the
most recent practice of the European Court of Hu-
man Rights that the international body devotes sig-
nificant attention to the so-called ‘watchdog’ role of
the press.” The Metropolitan Court of Appeal up-
held the ruling: its opinion only refers to the Con-
stitution’s Article 61 and does not even mention the
substantial Strasbourg case-law regarding the right
to criticise public persons.??

The reasoning of the Metropolitan Court in the
personality right suit initiated on the cause of an ar-
ticle probing into the private life of a well-known
actor is similar.® The plaintiff asked the Metropol-
itan Court to determine that his personality rights
as manifested in the rights to reputation and invio-
lability of private life had been violated. Though the
Metropolitan Court does explicitly invoke the Con-
vention’s Article 8 (the right to respect for private
life), it fails to review the case-law concerning this
right. Similarly to the aforementioned decision, it
only integrates the contents of Constitutional Court
decision no. 36/1994. (V1. 24.) into its opinion and
does not lean on the practice of the European Court
of Human Rights in interpreting the right to respect
for private life. The Metropolitan Court granted the
petition, forbade the respondents to engage in fur-
ther violations of law and also obliged them to pay
damages, among other things. The judgment mesh-
es with the Strasbourg decision rendered in a sim-
ilar case.?* The Metropolitan Court of Appeal up-
held the judgment: here, too, the opinion alluded
only to the right enshrined in the Convention’s Ar-
ticle 8 but failed to consider its interpretation by the
Strasbourg Court.”

The decisions above were all submitted by the
same judge at the Metropolitan Court (Arpad Pata-
ki), who had also decided the personality right case
initiated by a ministry and its minister concerning a
statement on police brutality committed during the
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riots of fall 2006.% The respondent claimed that the
police was acting under political pressure as the po-
lice leaders had coordinated their actions with their
political superiors in advance of the riots. The struc-
ture of the opinion in this case is similar to the deci-
sions discussed above: it cites the relevant Constitu-
tional Court decisions as well as the Strasbourg ref-
erences contained in those opinions.?’

'These rather brief and superficial references might
justifiably cause the researcher to turn despon-
dent. If we take a look, however, at some person-
ality right cases decided by other judges, in which
the facts of the cases were similar®® to the ones de-
scribed above or in which the plaintiff specifically
invoked the Convention’s Article 8, we need to tem-
per our critical view of Arpad Pataki: in many cas-
es—though the application referred to the Conven-
tion—the proceeding court does not address the is-
sue of the potential applicability of Strasbourg case-
law beyond acknowledging the right laid down in
the Convention.? The fact that the Strasbourg prac-
tice is part of the judgment—even if only as a pass-
ing reference—offers a glimmer of hope that at one
point in the future all judges will review the relevant
Court of Human Rights judgments before rendering
their own decisions.

Consideration of case-law invoked by the parties

'Those cases in which the plaintiff relied to a signif-
icant degree on the Convention or the Court’s case-
law in her action constitute a distinct category. This
group of cases is worth mentioning because it il-
lustrates that Hungarian lawyers are not nearly as
averse to applying Strasbourg case-law as the domes-
tic courts. Several cases are accessible in which one
of the parties considered the Convention and the as-
sociated case-law relevant to her case and hence re-
ferred to it. Strasbourg case-law will naturally not
always provide guidance to domestic court decisions,
but national courts can nevertheless be expected not
to rule out an application of the Convention with-
out substantial examination. This category is distinct
from the cases discussed the first group, in that here
the domestic courts fail to provide a detailed analy-
sis of the references that might serve to justify their
decision to ultimately disregard them.

In one of the cases the plaintift alleged a violation
of his right to expression, as the classifieds newspa-
per published by the respondent refused to print
the following advertisement: “You too can take ac-
tion against the blundering authorities and judicial
decisions that violate your human rights! Send us a
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description of your case and a return envelope!” The
final decision, which rejected the action, referred to
the Constitution’s Article 61, as well as to the Uni-
versal Declaration on Human Rights, but did not
invoke the Convention, in spite of the fact that as
opposed to the Declaration the Convention is bind-
ing. 'The plaintiff entered a petition for a review of
the final decision, in which he sustained his original
claim, that is that the publisher’s proceeding violat-
ed—among other things—Article 10 of the Con-
vention, promulgated by Act no. XXXI of 1993.
'The Hungarian Supreme Court did not find it nec-
essary to undertake an examination of the proceed-
ings’ conformity with the Convention, it based its
decision exclusively on the Constitution and the rel-
evant provisions of the act on the freedom of press.

The Supreme Court was more circumspect in a
suit involving the review of an administrative order
issued in a construction case, in which the plaintift
complained decisions rendered in the framework of
a municipal authority’s proceeding relating to a re-
quest for a permit to build a wind power plant. The
respondent’s construction permit was approved by
the town’s mayoral office as well, and as no appeal
was pending it became effective. A company that
became involved, however, asked the Administrative
Office to determine a lack of jurisdiction. Thereaf-
ter the Administrative Office instructed the notary
public to hand over the case to the Regional Tech-
nical Safety Supervisory Authority of the Hungar-
ian Trade Licensing Office. Based on Article 75 (1)
(a) of the former Act on administrative proceedings,
the Administrative Office—the respondent in the
case—struck down the first instance decision. This
was the decision that was impugned by the plaintiff
who argued that a violation of law had taken place.
'The county court defeated the plaintiff’s cause of ac-
tion,*! who in turn introduced a petition for review-
ing the decision. The petition referred to a violation
of rights acquired and exercised in good faith, spe-
cifically to the right to property enshrined in Article
1 of Protocol No. 1 of the Convention, as well as to
the requirement of predictability derived therefrom.
'The Supreme Court did discuss the requirement of
proper legal practice—without referring to the Con-
vention—and held that the grounds for nullity laid
down in Article 75 (1) (a) of the former Act on ad-
ministrative proceedings do not recognise rights ac-
quired in good faith and hence the requirement of
predictability does not apply, either.*

In a suit initiated in response to a condemning de-
cision submitted by the Hungarian Competition Au-
thority (GVH) on the grounds of unfair market prac-
tices, the plaintiffs based their action on Articles 8
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and 6 of the Convention. In the proceeding under-
taken by the GVH, the Authority determined that
the plaintiffs had engaged in preliminary consulta-
tions regarding the execution of the construction of
three highway sections, as a result of which all enter-
prises involved won tenders. The consortium agree-
ments hence precluded the uncertainties stemming
from competition. The GVH’s decision was based
on direct and indirect evidence, which it had collect-
ed with judicial authorisation in the plaintiffs’ offic-
es. The documents, memoranda and personal notes
seized during the search of the premises indicated
that the plaintiffs had coordinated their market be-
haviour into the most minute detail. Several plaintiffs
disputed the admissibility of the seized documents,
as they had been obtained by the GVH in contra-
vention of the Convention’s Article 8. The Metro-
politan Court, which proceeded as the court of first
instance, held that a violation of Article 8 was in-
conceivable since “even the plaintifts did not claim
that the documents—or the process of their acqui-
sition—had brought to light information concerning
their private and family life, their residence or their
correspondence”.® Though the Court disputed even
that an interference had taken place, it nevertheless
examined the issue of curtailing rights in accordance
with the Convention: it stated that there was a le-
gal basis for curtailment—the relevant provisions of
Act LVII of 1996 on the prohibition of unfair market
practices and restriction of competition (hereinafter:
Tptv.)—and that restriction had a legitimate aim as it
had become necessary in the interest of the country’s
welfare. Unfortunately, the Court failed to address
the third—and most important—test for restricting
rights: it did not examine whether the limitation of
rights was necessary in a democratic society. Anoth-
er problem with the Court’s reasoning is that it on-
ly examines the text of the Convention itself and fails
to consider the case-law, which gives substance to the
right laid down in Article 8. The European Court
of Human Rights declared already back in 1992 that
personal notes drafted in the context of work may en-
joy the Convention’s protection and, moreover, pri-
vate life cannot be restricted to a private sphere that
excludes professional life.** The Metropolitan Court
of Appeal upheld the first instance decision: with re-
gard to the alleged violation of Article 8, it noted that
the Tptv. provides a basis for interfering with the au-
tonomy of enterprises and hence all arguments to the
contrary lack foundation.* The court failed to pro-
vide an explanation, however, it devoted a mere para-
graph to the complaints regarding the Convention
and it did not use this brief space to decide the mer-
its of all these complaints.
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It was also the plaintiff who referred to Stras-
bourg practice in a personality right case in which an
honorary consul delegated to Hungary complained
that the Hungarian Ministry of Foreign Affairs
(MFA)—the respondent in the case—had violated
his personality right in a nofe verbale addressed to
the foreign ministry of the consul’s country. In the
note the MFA explained that a criminal proceeding
was pending against the plaintiff and that the min-
istry had been advised of numerous other violations
of law, as a result of which the MFA regarded the
plaintiff as unworthy of his appointment, and corre-
spondingly the Hungarian side would no longer rec-
ognise him as an honorary consul. The plaintiff ar-
gued that the contents of the note violated his per-
sonality rights. The Metropolitan Court rejected the
claim.*® In his appeal, the honorary consul invoked
the presumption of innocence and emphasised that
the presumption “also requires that the representa-
tives of the state and the employees of the organs of
public power do not make statements that imply or
assert the guilt of an accused before the proceeding
court has rendered a decision on the merits of the
case.” His view was that for an outside observer it
would clearly emerge from the nofe verbale that the
state presumes his guilt. The Metropolitan Court
of Appeal responded in substance to the arguments
raised in the appeal. The Court stressed that a pre-
sumption of guilt certainly did not apply here, since
the note merely conveys the fact that a criminal pro-
ceeding is ongoing, and the plaintiff’s action cannot
even be evaluated from the perspective of an outside
observer, since the object of the dispute was a note
relayed between two ministries, which is not a pub-
lic document.

CONCLUSION

'The decisions discussed here also show that applying
the Convention is not always problematic for Hun-
garian courts: if either of the parties invokes Stras-
bourg case-law, the proceeding court may adequate-
ly reflect on the cited provisions and cases, though
we cannot always speak of a substantial examination
in these cases. In most instances the judges exclude
Strasbourg case-law in a matter of a few lines, often
arguing that it cannot be considered relevant in the
given case. It cannot be claimed that the practice of
the European Court of Human Rights is applica-
ble in all cases pertaining to human rights, but the
fact that the courts often do not even make an ef-
fort to seek out potential connecting points is prob-
lematic indeed.
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At the same time the cases discussed above shed
light on the deficiencies of Hungarian judicial prac-
tice: even though the courts often refer to rights
safeguarded by the Convention or to the practice of
the European Court of Human Rights, this gen-
erally exerts little influence on the their decision.
'There may be several reasons behind the disregard
of Strasbourg practice. Of course it is true that in
a portion of the cases the parties’ reasoning is not
well-grounded, and in such cases the Hungarian
courts cannot be expected to dismiss an application
with a lengthy discussion of relevant case-law. We
also see numerous cases, however, in which a con-
sideration of the Convention and the resultant legal
practice would be necessary. In such cases the posi-
tion that Hungarian law enjoys primacy is difficult
to defend. It appears that a Hungarian judge rare-
ly initiates the inclusion of Strasbourg case-law into
her decisions. Since only a fraction of the case-law is
available in Hungarian, the hope for change in this
area is slim as long as only decisions regarding our
home country are translated into Hungarian. Nev-
ertheless, the most important judgments are already
available in Hungarian. Thus even though not the
entire Strasbourg case-law is available, the decisions
that constitute its foundations are already accessi-
ble. There are also signs of rejection on the part of
the courts: we find several judgments that express-
ly deny the possibility of applying the Convention.
Ultimately, change can only be achieved through a
transformation of this attitude.

Translated by Gdbor Gyéri
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