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THE PERILS OF PRIVATISING PUBLIC
POWERS®

One of the central concerns of contemporary con-
stitutional discourse is to what extent the transfer of
state sovereignty in the second half of the 20th cen-
tury has affected the applicability of constitution-
al concepts rooted in the heritage of the Enlighten-
ment. In Hungary, due to the recent accession to the
European Union, the issues whether the division of
competences between the European Union and its
Member States can be interpreted within the frame-
work of the classical sovereignty-discourse and the
European Union could be vested with the character-
istics of a state preoccupies constitutional theory.

The present paper does not address the issue of
transfer of sovereignty as conceived from the per-
spective of domestic constitutional law and Euro-
pean Community law. Instead, it focuses on anoth-
er phenomenon that affects sovereignty-discourse:
the constitutional implications of privatising cer-
tain aspects of sovereignty. Delegation of state pow-
ers to private entities, which often seem to be suicid-
al, > may serve as a common denominator of strange
coalitions. As the examples below show privatisa-
tion—to a different degree—may adversely affect
football fans, authors and—somewhat surprising-
ly—the head of the executive branch. The most im-
portant features of the privatisation of public powers
are the possible diminution of liberty and, by grant-
ing privileges to preferred groups, the impairment of
the cohesion of the political community.

'The analysis of certain examples of the Hungari-
an regulation reveals that the different techniques of
privatising state powers are based on different con-
siderations. The classic example of privatising pub-
lic powers aims at empowering privileged interest-
groups or factions® thereby threatening the funda-
mental rights of individuals (see Part I and II). In
other cases, however, the notion is related to the
twisted logic of self-defence or deference of the de-
cision-makers. Privatisation in these cases aims to
provide immunity to decision-makers from political
accountability. The self-limitation of the executive’s
power to enact delegated legislation is a good exam-
ple of this (see Part III). This paper does not intend

to provide a general recipe for restoring liberty, nor
does it argue that delegation of private powers is un-
constitutional per se. Nevertheless, mapping the con-
sequences of privatisation schemes is an important
step towards finding the principles that justify the
constitutionally acceptable ones. The paper builds
on the assumption that the integrity of the political
community is jeopardised if the interest-groups with
public powers are not prevented from realising their
constitutionally and socially unacceptable goals and
the state does not get rid of its suicidal tendencies.

"FREEDOM FOR ULTRAS!I™

Since the dissolution of the 1950’s Golden Team
or the Magical Magyars it is difficult to conceive
Hungarian football from a transcendental perspec-
tive. Nowadays, football drives fans into despair in-
stead of awe. However, if one examines the govern-
ing body of football, the Hungarian Football As-
sociation’s (MLSZ) regulation on football matches
and contrasts it with the constitutional requirements
on freedom of expression, the MLSZ appears to en-
joy a privileged, Jovanian position in which differ-
ent constitutional requirements apply as compared
to those applicable to law-makers.

Hungarian law defines the MLSZ as an nation-
al sport association. The law applicable to nation-
al sport associations is Article 66 of the Civil Code
(Act IV of 1957), the Act on Sport (Act I of 2004)
and the Act on the Right of Association (Act II of
1989). These provisions typically regulate the pri-
vate sphere, providing that a sport association is a
body with self-government and registered member-
ship established by the organisations functioning in
the given sport discipline; individuals are excluded
from membership. Under Article 20(1) of the Act
on Sport a national sport association pursues tasks
provided by law and exercises special powers as reg-
ulated in that act. Article 20(3) holds out the pros-
pect that acts of parliament may define tasks that
may only be fulfilled by national sport associations.

" A different version of this paper was published in CHroNOwsK1 Néra (ed), Per Pedes Apostulorum (Pama, Pécs 2008)
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At first impression the goal of the MLSZ ap-
pears to be enhancing private autonomy in the field
of football. In its own definition the MLSZ is an
autonomous (self-governing) organisation govern-
ing football in the Republic of Hungary that coor-
dinates and supports the activity of bodies and in-
dividuals involved in this discipline of sport.’ Each
year the MLSZ enacts a number of regulations on
professional football. Under Article 23(1) of the Act
on Sport the MLSZ is required to enact three ma-
jor regulations: the regulation on competition, reg-
istration and transfers. Compliance with these regu-
lations is a precondition of participating in the com-
petitions organised by the MLSZ (the profession-
al championship, the national cup etc.). Examining
the Act on Sport and the MLSZ regulations, how-
ever, questions whether the MLSZ is truly in sup-
port of private autonomy and, more importantly, its
regulations meet the constitutional requirements of
free speech.

The decreasing community of devout football
supporters, who decided to follow the fixtures of
Hungarian football clubs in person had to get used
to the fact that for the purpose of their ‘own per-
sonal safety’ surveillance cameras keep them under
observation during the matches and upon entry to
the stadium they are subject to clothing and bag-
gage searches.® In order to reduce anti-social behav-
iour in stadiums and to exclude racist expressions
from football stadia the MLLSZ launched a zero tol-
erance’ campaign’ in the 2007-2008 season. A heav-
ily criticised manifestation of the zero-tolerance pol-
icy was the requirement of a prior authorisation on
all signs displayed by supporters in MLSZ events.®
'The policy, the effectiveness of which has been ques-
tioned recently by many,” produced unprecedented
unity among football fans’ associations, the relation-
ship among which is often characterised by extreme
violence and hatred. Being well aware of the new
limitation on their freedom of expression they re-
sponded in unity’ to the MLSZ regulation for the
2007-2008 season'!, arguing that it interferes with
their free speech rights."?

In order to determine whether freedom of ex-
pression prevails in football stadia as required by the
Constitution, the provisions of the Act on Sport on
entry to and expulsion from football stadia and the
MLSZ’s disciplinary regulation need to be exam-
ined. The duty of applying the relevant rules of the
Act on Sport on entry and expulsion is placed up-
on the private party (company) organising the sports
event. Apart from obvious cases excluding entry to
football grounds such as being under the influence of
drugs or alcohol, Article 71(1)d of the Act on Sport
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denies entry from football supporters in possession
of signs or flags capable of inciting hate against oth-
ers or any totalitarian symbols prohibited by law.
When the prohibition is breached in the course of
the sports event, the organiser is required by Arti-
cle 71(3) of the same act to expel the person in ques-
tion. Under Article 73(1) of the Act on Sport the
organiser is entitled to deny the person expelled the
sale of entry tickets and to prevent his participation
in later events. The act sanctions the mere possession
of signs or flags capable of inciting hate against oth-
ers or any totalitarian symbols prohibited by law. It
follows that the act incorporates an irrebuttable pre-
sumption that the possession of such signs, flags and
symbols will entail their use in public, which irre-
spective of the potential effect of the sign must be
prevented upon entry to the football stadia.

Football matches have a specific ambience when
compared with political rallies or public cultur-
al events. Weekend games provide one of the most
important opportunity of self-expression for many
football fans, especially for the so-called ultras who
are fanatic, organized supporters. For the ultra, ‘as
in case of many other subcultures, the expression of
own values that are at variance with the general val-
ues of society is essential. With the notices (messages
on a gigantic piece of textile revealed for a few min-
utes making it visible in the whole stadia) and the
supporters’ songs the ultra intends to intimidate the
opponents (or to express its devotion to the club or
the town). Verbal insults are commonplace, but hu-
mour is never neglected. For this reason the chants
and the songs are not to be taken seriously in all cir-
cumstances: their message is only valid in the specific
social environment of the football stadium question-
ing whether they should be understood as in normal
circumstances. The message "Lazio delenda est’ dis-
played by the Roma supporters is a good example of
supporters’ creativity, historical awareness and that
the messages need not be taken seriously’.®

It appears that the Hungarian legislator and the
MLSZ overlooked the classical thesis that ‘freedom
of expression is the freedom to offend others’.!* The
Act on Sport does not include the condition that the
breach of public order by football supporters must
entail a direct and genuine threat to or violation
of individual rights (e.g. by the possible use of vio-
lence).”® Neither does it require that the totalitarian
symbols prohibited by law are distributed, used or
displayed in public.’ The possession of the incrim-
inated items which assumes that the person’s cloth-
ing and other personal items will be searched” pro-
vides in itself sufficient grounds for denying entry
or expulsion.
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'This means that different standards apply as re-
gards the limitations of freedom of expression in a
sports event and a political rally. Irrespective of the
effect induced by the signs capable of incitement to
hatred or no matter whether the totalitarian sym-
bols prohibited by law are displayed their posses-
sion is sanctioned per se. In the light of the Hun-
garian Constitutional Court’s jurisprudence on free
speech (see, below) the Act on Sport imposes lim-
its on freedom of expression that are more severe
than those regulated in the Criminal Code and the
Civil Code. The mere content of symbolic speech
or the possession of items with inciting or totalitar-
ian content serves as a basis of restriction. The or-
ganizer may not take into consideration the effect
of symbolic speech in the expulsion procedure. The
act does not address the effect of symbolic speech,
and, hence, evidently the civil law requirement that
the breach of individual rights must take place is ig-
nored, as well.

It remains unclear why the law-maker incorpo-
rates different standards depending upon the place of
exercising freedom of expression. Why should more
severe sanctions be applicable to those supporting a
football team in the evening as compared to partic-
ipating in a political rally in the afternoon? Parlia-
ment might have shared the opinion that freedom
of expression is jeopardised less when means less re-
strictive than criminal law (administrative measures)
are applied.’ This, however, is mere speculation as
the act remains silent on this matter. Nevertheless,
the Constitutional Court in its decision on the civ-
il law sanctions of hate speech made it clear that the
standards of limitation of freedom of expression as
determined in 30/1992. (V. 26.) AB decision of the
Constitutional Court (prohibition of content-based
restriction, only external boundaries may serve as a
basis of restriction, the protected interest must be
concrete) are applicable to all cases where the con-
stitutionality of measures restricting freedom of ex-
pression is at stake. This approach provides an un-
equivocal response to the question whether the ir-
rebuttable presumption introduced in the Act on
Sport limiting freedom of expression. The mere pos-
session of a form of symbolic expression with incit-
ing or totalitarian content or the display of an in-
citing sign, regardless of the eftect of speech, can-
not be sanctioned in the light of Article 61 of Con-
stitution which guarantees the right to free speech
to everyone."”

The cause of the unprecedented unity among
football supporters’ organisations was, however, not
the impugned provision of the Act on Sport. The
MLSZ, given its duty under the Act on Sport to en-
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act regulations passed a disciplinary code that pres-
ents an even stricter restriction on freedom of ex-
pression of football supporters. Under the code den-
igration in public, discriminatory or defamatory
statements and actions on grounds of race, colour,
language, religion or ethnicity constitute disciplin-
ary misconducts. The disciplinary committee of the
MLSZ is responsible for commencing proceedings
against the sport club responsible for such conduct
by the spectators.?’

This provision sanctioning defamatory or dis-
criminatory expression mirrors the provision of the
Criminal Code that was declared unconstitutional
in 95/2008. (VII. 3.) AB decision by the Constitu-
tional Court.”! The practice of the Court regarding
hate speech is clear on the point that the constitu-
tional protection of speech cannot be denied on the
grounds that the content of expression violates the
interests, views, sensitivities of others or that it is
considered as offensive or degrading by certain in-
dividuals. The limitation of freedom of expression
may not be based on the content of the extreme
viewpoint, only on its direct and foreseeable eftect.??
At the same time, one could argue that spectators
should be protected from unwanted communica-
tion in a physically confined environment. The cap-
tive audience doctrine could hardly be generally ap-
plicable in football stadia. Spectators participate at
football games open to the general public of their
own volition and in exchange of an entry fee. More-
over, spectators are aware that that they will witness
forms of communication that would be found disre-
spectful by ‘the general public’.

Furthermore, responsibility for the conduct of
spectators is placed only partially on the spectators,
as the sports club the supporters of which were in-
volved in the prohibited conduct will pay the pecu-
niary penalty. It is far from clear what principles jus-
tify that the said provision of the disciplinary code
imposes an objective liability on sports organisations
for the supporters’ speech. The penalty is paired with
the obligation to organise the following match with-
out the presence of spectators. In case the affiliation
of football supporters cannot be determined the re-
sponsibility of the organiser sports club will be es-
tablished.?

In the light of the decisions of the Constitutional
Court on hate speech it is hard to say on what basis
the MLSZ disciplinary code sanctions some forms
of expression that are not contrary to the Criminal
and Civil Code. Not only the relevant provisions
of the Act on Sport limiting freedom of expression
appear unconstitutional, but the regulations of the
MLSZ also raise constitutional problems. In such
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case the public prosecutor—in its supervisory func-
tion—may exercise its powers to commence pro-
ceedings against the MLSZ before domestic courts
for the protection of freedom of expression of foot-
ball supporters.?*

Without showing a constitutionally justifiable
reason for departing from the general constitution-
al requirements on free speech, the application of
double standard to football matches is unacceptable.
'This is so even if the supporters express their opin-
ion as regards Hungarian football and its manage-
ment in non-literary style or, as a result of unde-
sirable mingling of politics and sport, the support-
ers express such extremist and racist opinion in the
stand that cannot be conciliated with the Consti-
tution. The provisions of the Act on Sport restrict-
ing freedom of expression and the standards estab-
lished by the autonomous body of MLSZ which ap-
pear to be at variance with the standards established
in constitutional law provide an example how free-
dom of expression can be threatened by the delega-
tion of public powers (duties) to private bodies and
by the state failing to exercise its supervisory powers
to hold that private body to account.?

ASSOCIATIONS AS LAW-MAKERS

Organisations for the collective administration of
rights (hereinafter: OCARs) which function as as-
sociations have a peculiar relationship with their
masters, the authors. The relationship is not marked
by the classic problems of freedom of artistic expres-
sion e.g., how state regulation via censorship or the
cut of funding may silence authors?. Hereinafter, I
will concentrate on the problems caused by autho-
rising OCARSs essentially with law-making power.
OCARs exersice their law-making power by regu-
lating the rules of distribution of authors’ royalties
in the course of the obligatory form of collective ad-
ministration of authors’ rights.

Article 85(1) of the Copyright Act (Act LXXVI
of 1999) defines the concept of collective adminis-
tration of authors’ rights?”. Collective administration
is the task of associations established under the Act
on the Right of Association (Act IT of 1989). Arti-
cle 86(2) grants monopolistic position to OCAREs, as
nation-wide only one association may be registered
for the collective administration of authors’ rights
related to one particular type of work and product.
A precondition of accepting an association as an
OCAR registration by the appropriate state author-
ity is required. Under Article 93(1) of the Copyright
Act and under Article 17 of the Act on the Right of
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Association the activity of OCARs is supervised by
the minister of culture and education.?

The aim of OCARs is not simply realising the
aims determined by its members. The Copyright
Act regulates two forms of collective administra-
tion of authors’ rights, a voluntary and an obligatory
form. The consequence of collective of administra-
tion of authors’ rights in both cases is that when an
OCAR authorises the use for or enforces a claim to
remuneration against a user the user shall be entitled
to the use of the work or the performances of neigh-
bouring rights of the same genre covered by collec-
tive administration, provided that the user pays the
appropriate remuneration.?

The Act enables that right-holders may exclude
certain works from the framework of collective ad-
ministration of authors’ rights.’® In this respect a
written declaration must be produced by the right-
holder addressed to the OCAR objecting the autho-
risation of the use of his works or performances of
neighbouring rights. In such circumstances authori-
sation will be provided directly by the author.’ The
possibility of such an objection (withdrawal from
the framework of collective administration of rights)
is, however, not possible in cases when the Copy-
right Act provides for obligatory collective admin-
istration of authors’ rights.’? In such instances the
enforcement of authors’ rights protected by Article
13(1) of the Constitution on the protection of pri-
vate property falls within the exclusive competence
of the given OCAR.*

Since OCARs must be established in the form of
associations, the negative aspect of freedom of asso-
ciation potentially excludes that the Copyright Act
would include obligatory membership in the asso-
ciation.** At the same time, in cases of compulso-
ry collective administration of authors’ rights, OC-
ARs are in a monopolistic position®, which is justi-
fied with the alleged necessity of effective rights en-
forcement. The use of public powers, affecting the
rights of authors’” protected under Article 13(1) of
the Constitution,®® is manifest when the OCAR
regulates the distribution of royalties in the course
of collective administration of rights. The rules
of distribution regulate the distribution of royal-
ties among the right-holders collected by the OC-
AR that remain after the reduction of administra-
tion costs. Regulating the distribution of royalties is
independent from membership in the OCAR. Un-
der the Act on the Right of Association the rules of
distribution are to be determined by the governing
body of the OCAR; in some instances other bod-
ies of the OCAR (the management body) may act
instead. Under Article 88(1)f(5) the rules of distri-
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bution not only cover the members of the OCAR,
but non-member right-holders obliged by law to en-
force their rights through the OCAR also fall un-
der its scope.’” On this basis, the rules of distribu-
tion cannot be regarded as an internal measure of
the association binding only its members based on
their voluntary undertaking. Right-holders who are
not members of the association have no influence on
determining the rules of distribution established by
an association that was granted monopoly by law in
enforcing authors’ rights.

When the collective administration of rights is
obligatory the power of OCARs to enact the rules
of distribution, substantially, stands for an empow-
erment to law-making. The association’s regulatory
nature manifests clearly in the fact that the scope of
the rules of distribution covers non-member right-
holders. Moreover, it is questionable whether the
rights and obligations included in the rules of dis-
tribution could be contested before courts. Surpris-
ingly, ordinary courts consider the rules of distri-
bution as part of the internal autonomy of associa-
tions.*® The judicial practice neither addresses the is-
sue how the internal autonomy argument can be ap-
plied to those authors’ who are not member of the
OCRAEs, nor raises the problem of normativity. The
judicial interpretation of yearly publication of copy-
right tariffs that is closely related to the rules of dis-
tribution also seems to be problematic. The tariffts
publications that are subject to approval by the Min-
ister of Culture (in effect these are joint acts of the
association and the minister) and published in the
Hungarian Official Gazette are regarded as ‘facts’ or
general terms of contract by ordinary courts®” This
interpretation also questions their contestability be-
fore courts.

Entrusting associations with the task of obliga-
tory collective administration of authors’ rights rais-
es issues as regards the conditions of delegating reg-
ulatory competences and enforcing claims relating
to proprietary rights. It is doubted that the consti-
tutional requirements of law-makings can be ap-
propriately implemented in case of OCAR regula-
tions (even if subjected to approval by a minister of
government). If the legislator entrusts associations
to perform public functions, especially lawmaking
power, the exclusion of obligatory membership only
complies with the requirements that flow from the
negative aspect of the right to freedom of associa-
tion. . When regulatory competences are delegated
to associations the results of which bind non-mem-
ber individuals not only the transparency of enforc-
ing authors’ rights must be ensured, the constitu-
tional constraints of delegating law-making activity
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must be taken into account. . Finally, I will briefly
address the issue of what are the constitutional con-
straints of delegating law-making power to private
entities (such as the OCRAs) or organisations com-
prising of state and private entities.

THE SELF-LIMITATION OF
GOVERNMENTAL REGULATORY
COMPETENCES

The act on the National Interest Reconciliation
Council (NIRC) is a rare example of government
deciding to share regulatory powers with a body
lacking constitutional legitimacy and political ac-
countability. From the perspective of the doctrine of
separation of powers the rationale of delegation can
hardly be explained.

The main purpose of the Act on the NIRC and
the related Act on the Committees of Sectoral Dia-
logue and Certain Issues of Middleware Social Di-
alogue (Social Dialogue Act) was to comply with
Decision 40/2005. (X. 19.) of the Constitutional
Court*® that established the breach of Article 2(1) of
the Constitution (the rule-of-law provision) on the
grounds that Parliament had failed to legislate on
the structure and functioning of organisation of na-
tional employment interest reconciliation. The acts
in question, apart from establishing the NIRC, pro-
vide a comprehensive regulation of sectoral social
dialogue.

The President of the Republic of Hungary initiat-
ed an ex ante constitutional review of the said acts.
He questioned the constitutionality of those provi-
sions that regulate the composition and the pow-
ers of the NIRC and the powers of national trade
unions participating in the NIRC.*

The reason for questioning the provisions concern-
ing the powers of the NIRC was that they empow-
ered the participation of the NIRC in law-making
activity in relation to which neither the NIRC nor
the participating trade unions enjoy democratic legit-
imacy. The NIRC Act and Social Dialogue Act pro-
vided that in the course of regulating certain areas
of the terms of employment (such as the amount of
minimum wage of or the system of work appraisal)*?
the NIRC’s and assent must be obtained in a co-de-
cision procedure. The President argued that accord-
ing to 16/1998. (V. 8.) AB decision of the Constitu-
tional Court, the constitutional condition of exercis-
ing public powers, including law-making, to comply
with the requirements of democratic legitimacy flow-
ing from Articles 2(1) and (2) of the Constitution®.
'The provisions on the composition of the NIRC were
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suggested to be unconstitutional as the composition
of the NIRC fails to ensure that the public powers
exercised by the NIRC are based on democratic le-
gitimacy. This conception of democratic legitimacy
would require that the national trade unions partici-
pating in the NIRC would represent the overall ma-
jority of the voters or the addressee of the laws (the
employees) that were passed in a co-decision proce-
dure, but said acts do not guarantee this.

In its 124/2008. (X. 14.) AB decision** the ma-
jority of the Court held that the observance of the
requirements of democratic legitimacy per se does
not make the transfer of public powers constitution-
al. The majority opinion pointed out that in the spe-
cific case Parliament empowered the NIRC with a
right of co-decision in governmental and ministe-
rial law-making. Based on its precedents, the Con-
stitutional Court made it clear that the right of co-
decision or consent in the law-making grants the
addressee of that right the role of the law-maker.
Without the consent of the NIRC the given minis-
terial or governmental decree would be invalid.

'The requirements of democratic legitimacy flow-
ing from Articles 2(1) and (2) of the Constitution
has little effect on the transfer of public powers
(powers of co-decision) regulated concisely in the
Constitution. Sharing law-making powers requires
a settlement on the level of the Constitution. In-
voking its 2006 precedent on the unconstitutionali-
ty of the right of the political state secretary to sub-
stitute the minister in promulgating ministerial de-
crees, the Constitutional Court recalled that law-
making powers are ’the most significant powers of
state bodies. The Constitution contains an exhaus-
tive list of law-making measures available to state
bodies (...) The Constitution has established a com-
prehensive system as regards law-making powers: it
determines the body entitled to regulate, the form
of regulation, the hierarchical relationship between
different forms of regulation and by virtue of Arti-
cle 32/A(1) [i.e. constitutional review] the compati-
bility of that hierarchy with the Constitution is en-
sured.® As a result, the requirements of democratic
legitimacy may only ensure the constitutionality of
the transfer of public powers if the transfer does not
require constitutional amendment. Otherwise direct
empowerment by the overwhelming majority of the
electorate or the addressee of the public power in
question is sufficient. * In absence of a constitution-
al amendment, the presence of democratic legitima-
cy appears to fail to ensure the constitutionality of
transfer of law-making powers to a body such as the
NIRC that is not entrusted with law-making com-
petences by the Constitution.
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Since the majority*’ deemed the issue of dem-
ocratic legitimacy as an irrelevant factor in assess-
ing the right of consent in the law-making process,
the judges need not have had to examine whether
the non-governmental members of the NIRC (the
employers’ and employees’ national interest groups)
represented the overwhelming majority of the ad-
dressee of the ministerial and governmental decrees
in question. *®

On this basis, the self-limitation in exercising
law-making competences is forbidden. The right of
consultation in the course of the law-making pro-
cess cannot be mingled with ensuring social partic-
ipation in the formal decision-making process. The
relevant constitutional principles seem to enable the
head of the executive to resist such neo-corporativ-
ist claims advanced in this regard. At the same time,
the Constitution not only excludes the open chal-
lenges of interest-groups to share law-making pow-
ers without sharing political responsibility. Based on
the same principles, the anomalies emanating from
the law-making powers—that are currently dis-
guised under the slogan of self-governing autono-
my of associations—of the OCRAs could also be
redressed.

'The examples of privatising certain aspects of sov-
ereignty provide support to the assumption that the
transfer of public powers to private bodies could
jeopardise fundamental rights to the same extent as
in case of the abuse of powers by public authorities.
Given the lack of transparency and the absence of
constitutional accountability of such private bodies
the transfer of sovereignty may entail an increased
risk of rights violations. Privatisation may not on-
ly reduce the effectiveness of the state, it may easi-
ly have an adverse effect on the cohesion of the po-
litical community.

The list of potential cases is far from being ex-
hausted by these examples. The potential violation
of the fundamental rights of football supporters and
authors, and the constitutionally unsound transfer
of law-making powers to the NIRC are not the only
instances when slices of public powers are on offer to
private bodies. Anglers* and dog breeders*® or pri-
vate undertakings operating speed cameras® provide
further controversial instances of transfer of public
powers. In connection with the aims and function-
ing of the association labelled Hungarian Guards
(Magyar Girda), causing the most anxiety in this
respect today in Hungary, Janos Kis suggested that
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freedom of association provided by the Constitution
must not cover attempts to gain parts of the state’s
monopoly on the use of force.”

While classical constitutional theory focuses
mainly on the protection of fundamental rights wis-
a-vis the state, it never turned a blind eye on the
perils of private groups acting against what Madison
called ’the long-standing and general interests of so-
ciety’. The system of separation of powers is based in
part on the idea that the ‘causes of faction cannot be
removed and that relief is only to be sought in the
means of controlling its effects’.>.

Privatising public powers may have numerous ra-
tionales. Some instances could be explained by ref-
erence to logic of self-defence applied by the deci-
sion-makers. In other cases one may speak of privi-
leging certain private interest groups. Nevertheless,
not all transfers of public powers to private groups
find its reasons in the undue influence of private in-
terest-groups or in the ‘suicidal’ tendencies of deci-
sion-makers. Often the reason is the economic im-
potence of the state or an argument from eflicien-
cy. In Europe air traffic control is performed by pri-
vate undertakings under thorough state supervision.
'The USA pays out billions of dollars every year to
private undertakings to perform military or related
tasks. The number of private employees performing
military duties in Iraq these days can only be esti-
mated.>*

Apart from the potential effects on fundamental
rights, considerations of efficiency in the state ma-
chinery also influence how the limits of privatis-
ing public powers are conceived. The privatisation of
certain public functions and certain sections of pub-
lic powers appears unavoidable. However, it needs to
be determined with clarity which principles govern
the constitutional choice between public functions
that may be transferred to private actors and those
that are excluded from privatisation. For this pur-
pose an assessment is needed on the effects of pri-
vatisation on fundamental rights and whether state
supervision could ensure the constitutionality of the
transfer. This is not only a matter for regulation; the
prudent use of state resources is needed, as well.

Granting public powers to private actors with
conflicting interests so that their conflicts would di-
minish their ambitions in exercising excessive pub-
lic powers is not the proper solution. By relying on
the classical concepts of constitutionalism and their
reinterpretation, the Constitutional Court and or-
dinary courts are properly empowered to engage in
defining the constitutional boundaries of privatising
public powers.

Translated by Mdrton Varju
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