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THINK POSITIVE”

PREFERENTIAL TREATMENT IN HUNGARY

A public debate started a few years ago in Hunga-
ry concerning the constitutionality of quotas facili-
tating the access of women into Parliament and state
measures facilitating the access of people with dis-
advantageous backgrounds to higher education.! The
vast majority of debaters have vehemently attacked
the quotas.

'This paper wishes to argue for the necessity of
quota. It claims that under certain conditions a quo-
ta is constitutional, and it lists these conditions. The
paper starts from two premises. Firstly, that the
most important and inevitable virtue of a democratic
government is that it treats its citizens as equal per-
sons with dignity. For such a government te interest
of each and every member of its political commu-
nity is equally important. According to the second
presumption, every individual is personally respon-
sible for using efficiently the possibilities and sources
given to them.? It is a fact that members of the po-
litical community are in different situations both in
terms of their abilities and capacities, as well as their
social background and economic conditions. These
social and economic differences are not independ-
ent from the nature of the legal system; that is, the
rules made by the legislative, and the decisions put
into actions by the executive power. The ideals that
constitute the essence of humanity, such as respon-
sibility for others or assisting people in disadvanta-
geous situations focus our attention on these differ-
ences that affect the individual’s ability to exercise
their rights.

The text of the Hungarian Constitution suggests
that this moral principle is a constitutional one as
well: it is the duty of the State to improve the so-
cial and economic position of disadvantaged groups
so that their opportunities are equal. This means
recognizing that we need state measures to reach
or at least approach equality. The purpose of such
measures is the equation of group disadvantages,
that is, helping those who are through no fault of

*

their own in a disadvantageous situation because
of their membership a social group.? Preferential
treatment,* including quotas, also serves this pur-
pose. In what follows, I provide a justification for
these claims.

The Constitution is based upon the citizens’
equality. This is manifested directly in several con-
stitutional provisions. Article 54 (1) guarantees the
right to human dignity, 56 equal legal capacity,
57 (1) equality before the law, 66 (1) the equality
of men and women in respect of all civil, political,
economic, social and cultural rights. Article 70/A
(1) prohibits discrimination.’ Under Article 70/A (3)
the Republic of Hungary shall promote the equal-
ity of rights for everyone through measures aimed
at eliminating the inequality of opportunity. Un-
der this provision the legislator has to create a rule
which helps to improve the social position of dis-
advantaged groups. This help does not mean priv-
ileges, or the giving of more rights, but state inter-
vention in order to reduce the social support of neg-
ative discrimination and the differences leading to
it.® The purpose of this preferential treatment is to
deal with one of the urgent problems of the politi-
cal community.

The term “eliminating the inequality of oppor-
tunity” in Article 70/A (3) directly refers to the so-
cial context, and requires the legislator from time to
time to examine and evaluate the situation of groups
forming within society. Without this, it is impossi-
ble to interpret the constitutional provision.”

The Constitution does not give details of “mea-
sures aimed at eliminating the inequality in oppor-
tunity”. Let’s examine what this phrase implies.
'The means of preferential treatment can be of sev-
eral types. They include training programmes, job
advertisements, scholarships published expressed-
ly in forums where they are most likely to be read
by those concerned. The specific training of peo-
ple in disadvantageous situations, for example, so
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as to give them access to the job market, is also a
positive measure. Affirmative actions also involve
those internal regulations which demand that em-
ployers in a certain branch or company, or the en-
trance examiners of a university, should give a
headstart to those applicants who are from a dis-
advantageous group, if their abilities and their ap-
titude are similar to those of other applicants be-
longing to the majority. Another measure of pref-
erential treatment is when for example women ex-
pecting a child, persons raising their children and
people with low income are given special benefits
or subsistence wages.

'The strongest means of preferential treatment are
quotas. Result quotas set the goal to be achieved,
but not the ways to do it. For example they deter-
mine the rate of representation of a target group in a
given area of employment.® A rigid quota is prima-
rily the self-regulation means of universities, which
have to keep a certain amount of places, for exam-
ple fifteen out of one hundred, for the members of a
given group, and it may happen that these places are
left vacant due to lack of applicants.

Quotas are the strictest measures of preferential
treatment because they do not allow a departure
from the numbers they prescribe. The arguments
against quotas are special, so their permissibility al-
so requires strong justification. However, if a quo-
ta proves to be constitutionally acceptable, not on-
ly softer measures, but also strict quotas may appear
in the legal system.

After mapping the means of employment, we
have to find an answer as to who the beneficiaries
of preferential treatment may be. Article 70/A (3)
of the Constitution obviously does not name those
persons whose interests demand state intervention.
It is the legislator’s duty to recognize and from time
to time to examine which social groups cannot take
part equally in the life of the political communi-
ty, possibly but not necessarily because of structur-
al discrimination.

It is especially necessary to employ measures of
equating opportunities, if the ineflicient political
power of the group has become stable, because then
the group exists separated, isolated from the political
community. In these cases special treatment aims to
reduce the group disadvantages that are “constantly
regenerated”.’ The legislator also has to decide how
these measures are to be employed in the case of
those who face multiple disadvantages. Within this
framework, Article 70/A (3) of the Constitution en-
ables the legislator to decide where and to what ex-
tent it wishes to employ measures of equating op-
portunities.’

FUNDAMENTUM

CONSTITUTIONAL
JURISPRUDENCE

By interpreting Article 70/A of the Constitution, the
Hungarian Constitutional Court (hereinafter HCC)
held that if a “social purpose not in conflict with the
Constitution or a constitutional right may only be
achieved if equality in the narrower sense cannot be
realized, then such a positive discrimination shall
not be declared unconstitutional”. In the same deci-
sion the Court specified the conditions under which
positive steps could be applied. “The limitation upon
positive discrimination is either the prohibition of
discrimination in its broader meaning, i.e., concern-
ing equal dignity, or the protection of the funda-
mental rights which are positively expressed in the
Constitution”."

The case law of the HCC following this decision
has employed the term of positive discrimination in
a rather haphazard way, which often appeared as a
synonym for constitutionally justified negative dis-
crimination. The main reason for this could be that
in Decision No. 9/1990. (IV. 25.) the HCC exam-
ined a provision of the Act on Income Tax that
granted special tax benefits to families with at least
three children or to single parents with two chil-
dren. This provision was not an affirmative measure;
the decision, however, judged it to be so.'? Later the
HCC corrected it in its Decision No. 32/1991. (V1.
6.), which stated that Article 70/A (3) of the Consti-
tution “is a rule helping the manifestation of equal-
ity of rights, not the requirement of measures aimed
at eliminating the inequality of opportunity of peo-
ple in a disadvantageous financial or economic situ-
ation”. In spite of this, there are still decisions which
identify justified discrimination with positive dis-
crimination. Such a decision was the one which list-
ed the rules of state administrative procedure con-
cerning exemption from charges among the meas-
ures aimed at eliminating the inequality of oppor-
tunities;" or that which judged exceptions from the
inconsistency rule of members of Parliament as pos-
itive discrimination.' The same is true for decisions
that stated that the use of the object of ownership,
its function of public service and its usefulness for
the public could be a basis and a constitutionally jus-
tifiable reason for applying positive discrimination,
i.e. stricter protection under criminal law.'

At other times positive discrimination took the
form of benefiting certain persons, and was thus ac-
ceptable differentiation. For example, according to
the HCC increasing lower pensions to a greater ex-
tent than others means positive discrimination.'® In
1994 the HCC held it as positive discrimination
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that only private Hungarian citizens, the Hungar-
ian state and local governments could purchase and
own arable land. Foreign individuals and corpora-
tions, together with Hungarian corporations, were
excluded from doing so."”

The HCC found the exemption of priests from
military service to be positive discrimination, since
it served the constitutional purpose of the exercise
of freedom of religion.' It also held that “the pri-
ority of restitution to churches and the affirma-
tive discrimination in favour of them [...] based on
the principle of functionality only, is justifiable un-
der the Constitution”.!” The HCC declared it as a
constitutional requirement that besides the compul-
sory budgetary contribution, which is the same in
the case of schools owned either by the State, local
government or a church, the State or the local gov-
ernment should provide schools owned by a church
with additional financial assistance in due propor-
tion, as these schools undertake duties which would
otherwise be fulfilled by the State or the local gov-
ernment.?® Later the Court did not find it unconsti-
tutional if in addition to the compulsory budgetary
contribution the State provides schools owned by a
church with additional financial assistance, as these
schools assume duties that would otherwise be car-
ried out by the State. According to the Court this
positive discrimination was needed to ensure free-
dom of religion.”!

'The Constitution itself authorizes the legislator to
apply positive measures aimed at eliminating ine-
qualities of opportunity.?? In spite of this, the HCC
has so far examined only a very few statutes the pur-
pose of which was really the elimination of inequali-
ties of opportunity in society.

Two examples are two decisions that examined
support of people living with disabilities and the ve-
hicular allowances of people with physical disabili-
ties, as rules promoting the equality of opportunity
of those concerned;* and the decision according to
which the special needs of psychiatric patients jus-
tify positive discrimination.?* Referring to 70/A (3)
of the Constitution, Decision No. 1040/B/1999. of
the HCC stated that Parliament can make differ-
ent, more advantageous rules relating to national
and ethnic parties concerning the threshold of ac-
cess to Parliament. According to 66 (3) of the Con-
stitution, separate regulations shall ensure the pro-
tection of women and youth in the workplace. This
provision authorizes the legislator to make a posi-
tive discrimination rule in the sphere of employment
for the protection of women and youth. According
to the interpretation of the HCC, Article 66 (3) “is
based on the recognition of the natural, biological
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and physical differences between men and wom-
en. Because of the biological capabilities of wom-
en, especially the biological and psychic dimensions
of motherhood, together with the slighter physical
strength of women, they react to certain environ-
mental harms with prompter and more serious re-
sults”.?* Based upon these biological differences be-
tween the sexes the Court held it positive discrimi-
nation that women are not subjects of universal con-
scription.?® On the same basis the HCC held it con-
stitutional to define differently the period of com-
pulsory military service and civilian service;*” the
application for advanced pension sooner for women
than men;?® and the more advantageous temporary
pension regulations for women.?

I suggest that the latter measures for eliminating
inequalities of opportunity are to be explained not
necessarily with the biological differences between
men and women, but with the inequalities in the so-
cial position of men and women, their double bur-
den of family and work.*® These are provisions that
in the longer term serve the reduction of inequality,
the achievement of a greater social equality between
men and women.

Despite the above-mentioned incoherencies, the
jurisprudence of the HCC following Decision No.
9/1990. (IV. 25.) is logical in the sense that it us-
es the early terms relating to positive discrimination
as solid formula. This means that in the case of the
steps made for the creation of the equality of oppor-
tunity, the absolute requirement of the right to be
treated with the same respect as anyone else is still
valid, and there is no room for positive discrimina-
tive provisions violating fundamental rights.’! These
two conditions in essence mean the same: any dis-
crimination, be it positive or negative, is not against
Article 70/A of the Constitution only if it was made
respecting the equal dignity of disadvantageously
affected persons.*? Consequently, a benign quota is
constitutional, if the legislative paid equal attention
to the points of view of persons disadvantageously
affected by the measure when creating the quota. In
the following I will continue my examination on the
basis of this requirement.

THE PROCESS OF
CONSTITUTIONAL REVIEW

'The legislator certainly did not treat persons equally,
if the introduction of the quota was justified by prej-
udice or partiality. This happens when the legislator
consciously tries to exclude a person from a commu-
nity or block them from an opportunity on the ba-
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sis of an essential characteristic or capacity of theirs,
because the vicious aim itself does harm. The same
is true if the legislator is guided by the conviction
that doing harm for a (non-discriminative) purpose
is acceptable, since the person can be considered in-
ferior because of belonging to a certain group.

The quotas relating to people of Jewish origin in
the last century directly aimed at the exclusion of
these people from education and employment, that
is, they discriminated and deprived certain members
of the political community of their rights. The 7u-
merus clausus formula categorized people on the ba-
sis of their origin. As a result of Act XXV of 1920,
the rate of Jewish students to be accepted to Hun-
garian universities and colleges was restricted to 6
percent. A later act concerning Jewish people, Act
XV of 1938, referred to the over-representation of
Jews in the economic and cultural sphere, maximiz-
ing the rate of Jewish people in economic and cul-
tural professions in 20 percent. These quotas, though
apparently employing the same method as present
day quotas, cannot be considered similar to them.
It is true that the numerus clausus rules also viewed
belonging to a certain group as decisive. According
to this, Jewish students could only be accepted into
higher education or economic and cultural profes-
sions in restricted numbers. However, it is a crucial
and decisive difference that the legislator enacting
the Jewish quota rules did harm to Jewish citizens,
in that it tried to exclude them from higher educa-
tion and certain professions. In the case of the mid-
dle class Christians who benefited from this exclu-
sion, there was no social disadvantage that the quo-
ta could have eliminated.

'The difference between discrimination and pref-
erential treatment is essential. The latter also cate-
gorizes people on the basis of sensitive criteria (race,
sex, ethnic belonging). Under Article 70/A (1) of the
Constitution the Republic of Hungary shall ensure
human rights and citizens’ rights for all persons on
its territory without any kind of discrimination, such
as on the basis of race, colour, gender, language, re-
ligion, political or other opinion, national or social
origins, financial situation, birth or on any other
grounds whatsoever. This clause forbids the legisla-
tor to adopt regulations in which the rules are based
on the above distinction. The reason for this prohi-
bition is that it is highly probable that such a pro-
vision differentiating among citizens by the above-
mentioned criteria violates the right to be treated as
an equal.

Affirmative action in itself does not violate this
right. When introducing helping measures the leg-
islator is not guided by vicious or prejudiced and dis-
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criminative policy, on the contrary, the State takes
positive measures to promote substantive equality.**
By substantive equality I mean that everybody has
the rights and freedoms related to the human qual-
ity equally and to a full extent. When introducing
positive measures, the legislator starts out from the
assumption that there are groups for whom status
differentiation is correlated with disadvantage.

The purpose of the means, including the quota,
is to approximate the opportunities of members of
the groups to those of the majority, that is, to com-
pensate the disadvantage as long as it is there. The
quota cannot stigmatize either the members of the
groups benefited or disadvantaged, and it cannot be
accompanied by the sense of inferiority, otherwise it
is discrimination we are talking about, and not pref-
erential treatment.

If the legislator has considered the interests of ev-
eryone equally when introducing the quota, it can-
not happen that the measure violates an individu-
al right. The closer examination of individual quo-
tas proves that either there is no right, reference to
which would exclude preferential treatment, or there
is such a right, but introducing the quota does not
violate it.

A common argument against quotas is that they
violate the right to be treated as an equal of those
not favoured by the measure.* This claim is not cor-
rect, as it mixes up the requirements resulting from
equality. The individual has the right to be treated as
an equal, but cannot wish to get an equal share of all
sources, goods and opportunities with everybody at
all times.* In relation to the competition in higher
education for example, this means that the fact that
the vast majority of applicants to a university or col-
lege is successful at the entrance exam does not nec-
essarily mean that all applicants have the right to a
place just because others are given places.

The following argument, that is common in US
courts, can also be traced back to the misinterpre-
tation of equality. Some argue that affirmative ac-
tion programmes are unfair to innocent white males.
'The case law of the courts seems to accept the argu-
ment. Courts emphasize that the entrance examina-
tion procedure has to provide for the individualized
consideration of all applications, during which ori-
gin and race as a factor can be taken into account as
an extra aspect, but they cannot become the decisive
factor in the entrance procedure.”” In fact, however,
the affirmative actions target the elimination of pro-
cedures that are favourable for white males. No one
has the right to such a privilege, so its maintenance
cannot be a decisive argument against the introduc-
tion of affirmative measures.*
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Certainly, the violation of any distinct right can
arise beyond the right to be treated as an equal, as
a result of which rigid quota or even softer numeri-
cal goals are not applicable. In the case of fixed quo-
tas of minority admissions, one example is the right
to education. We have to understand, however, that
no one has the right to be provided a higher educa-
tion of a certain quality by the State. Nor does any-
body have the right to insist that intelligence or pre-
vious test scores should be the exclusive criteria of
admission.*” A place at a university is not a reward
for previous test scores or intelligence, nor yet for
talent or diligence. The university decides about the
admission of applicants with regard to the future,
and it can decide which aspects and features it con-
siders primarily, supposing they best help the fulfil-
ment of its aims.

In the case of preferential treatment (primarily for
women) in employment, the question of the viola-
tion of individual rights is also a recurrent phenom-
enon, but no such right can be identified on the side
of the non-favoured group that would exclude quo-
ta measures. No one has the right to a particular job
or a certain job interview procedure.

Courts applying community law, however, do
not examine whether people not belonging to the
favoured group have the right to keep everything in
its state prior to the affirmative measure. They at-
tempt to balance between the right to equal treat-
ment and substantive equality, and they try to find
out whether the measure causes an undue burden
to people excluded from preferential treatment or
not. According to the European Court, positive
discrimination is derogation from formal equality.
“[1]t must remain within the limits of what is ap-
propriate and necessary in order to achieve the aim
in view and that the principle of equal treatment be
reconciled as far as possible, with the requirements
of the aim thus pursued.™ As a result of this there
is very limited room for helping women in employ-
ment. In practice the softer forms of affirmative
measures are used, not quotas. A positive measure
is acceptable if it does not automatically and uncon-
ditionally give priority to women when women and
men are equally qualified, and the candidatures are
the subject of an objective assessment which takes
account of the specific personal situation of all can-
didates.*

The duty of the legislator is to examine which
groups’ preferential treatment is justified. It has to
be careful not to arbitrarily choose which groups
need help.*

I'am talking about groups, not only individuals,
because human nature is wont to group and catego-
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rize other people, and then to label and rank them
on the basis of their belonging to a certain group.
Categorizing is a natural part of human thinking,
however, it is accompanied by the danger of letting
negative opinions and generalizations concerning
groups affect the individuals belonging (or held to
belong) to the group. This in turn necessarily affects
decisions about employment, services, education and
other spheres of life.

Those groups can be the beneficiaries of preferen-
tial treatment the members of which have an iden-
tity that is closely related to the status and accept-
ance of that particular group, and the social situa-
tion of the members of which is determined by be-
longing to this group. Individuals become mem-
bers of such a community in a way that they usu-
ally have no possibility to form the existing picture
of the group in question, because it is not their ac-
tivity that determines the operation of the commu-
nity, as in the case of a team or association. Neither
are these individuals able to “break with the partic-
ular group”, for example Roma people with the gyp-
sy community, since in the eyes of the outside world
they still belong to the Roma community. Affirma-
tive actions try to correct this phenomenon. Howev-
er, when supporting groups we must face the prob-
lem that state support also covers those members of
the community who are not in need of help.* In
my opinion it is worth paying this price in order to
eliminate group disadvantage. The price is not too
high considering that the people who are helped by
the state in spite of not being in need of it can con-
tribute to the possibility and acceptability of the
stronger presence of the minority in education and
in general public life.

In the United States it is primarily black peo-
ple who benefit from preferential treatment. Besides
black citizens, however, women also seem to need
help, especially in employment, and there have also
been Bills proposing the introduction of a gay quo-
ta.*

The European Union, as a primarily economic
community, at first turned its attention to women,
who are in—historically and socially—disadvanta-
geous positions in the labour market. Recently, how-
ever, directives and judgments call attention to peo-
ple (employees) with disabilities and their families,
national and ethnic minorities, and people of differ-
ent sexual orientation, demanding special means for
fighting their negative discrimination.®

In Hungary members of the Roma communi-
ty—on the bases of their colour of skin and cultur-
al marks—often face disadvantage in terms of ac-
commodation, and access to public health servic-
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es, and the segregation of Roma children at school
is also getting stronger.* It is widely known that
the number of people with disabilities employed in
the public and private sphere is very low. It is al-
so obvious how small the number of women is in
Hungarian political life, and opportunities for ad-
vancement to senior leadership in some organiza-
tions have declined for women.*” Similarly, very
few steps have been taken for promoting gay rights
protection.*®

Rules prohibiting negative discrimination have
proved insufficient. It is not enough for the State
to sanction discriminative decisions; it has to take
measures to improve the opportunities of the dis-
advantaged. It is essential to apply affirmative mea-
sures to help Roma people gain access to education
and employment, to guarantee employment to dis-
abled persons, to protect gay rights, and to promote
the representation of women in public life.

A quota measure is constitutional if it aims to
reach substantive equality, and if the legislator has
surveyed properly which groups are seriously under-
represented in certain spheres of life. The range of
beneficiaries for preferential treatment has to fit the
range of people targeted by the reason of preferential
treatment. The only question remaining is what the
legitimate aim of preferential treatment may be. Is
there any constitutional reason that adequately and
convincingly justifies the preferential treatment of
certain groups?

It is important that the employment of the quo-
ta should not be for its own sake. It would be unrea-
sonable and unjust to try to mechanically reach the
rates of a given group’s numbers within society in
education, employment or politics, too. This would
merely mean a motivation to set further quotas (for
the old, young, etc.). Quotas can only be the means
of achieving a goal supported by the Constitution.

One of the most common reasons for support-
ing a disadvantaged group is compensatory justice.*’
'The present introduction of preferential measures,
however, is not justified by fifty or hundred year-old
damages. If we consider the quota as a certain com-
pensation, it may cause a problem that those who
were responsible for past injustices are not affect-
ed by it any more, nor are the beneficiaries those
people (or their descendants) who the injustice had
been done to, that is, who would be entitled to that
same compensation.’® On the other hand, affirma-
tive actions in education and employment typical-
ly help those who were probably the least affected
by past discrimination, that is those who were ca-
pable of reaching and aspiring to higher education
and important professions.”® Any negative discrimi-
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nation in the past cannot justify the employment of
the quota in itself.*

The justification for the existence of the quota, I
suggest, is the present day situation of the disadvan-
taged groups (distributive justice argument).”® Dis-
criminative practice rooted in the past is in many re-
spects present even today. On the one hand it lives
on in prejudices without any negative experienc-
es, and stereotypes, which are handed on from par-
ent to child regardless of their truth content. These
harmful ideas that pervade the common conscience
can only be overwritten by the new generation’s own
experience. On the other hand, the understanding
of negative experiences and the cause and effect re-
lationship of observed facts can be enhanced if the
members of the different groups get to know each
other and find out about each other’s opportunities
in education or employment. When organizing neg-
ative experiences, prejudices are at work, and there-
fore the person is not open to information that is
against their conviction. However, personal contact
can lead to reinterpretation of thoughts that were
previously believed to be true, and reorganize ex-
perience.

The legitimate aim of introducing quotas is to
strengthen the position of the members of disadvan-
taged groups, to distribute power in a more propor-
tional way, and to protest morally against “castes”.**
When introducing an affirmative measure, the de-
cision-maker should convey the message that for the
government each and every member of the political
community is equally important. Therefore, if it ob-
serves that the situation of certain groups is char-
acterized by a recurrent social-economic disadvan-
tage, it takes steps to approximate their opportuni-
ties to those of the majority. Such a message makes
the community more accepting and understanding,
and it makes executing the rule easier, since oppor-
tunities continuously change, so it is obvious that
if a quota becomes unnecessary with respect to one
group, it may become justified in relation to anoth-
er. Preferential policy can only gain adequate so-
cial support if members of the political communi-
ty can speak openly about the prejudices they live
with, and about what measures are needed for them
to face and reconsider their prejudices. The decision-
maker also has to make it clear that helping groups
fall into line, if they suffer a disadvantage because
of their origin, gender, disability, sexual orientation,
religion or other essential characteristic, is the in-
terest of us all, and this help means sacrifice on our
part. For example, we have to accept that from now
on more people will compete for the same place at
university or a good job.
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Affirmative measures can aim to produce a di-
verse student body or working environment® and
such a diverse student body or working environment
can have many benefits. Diversity has the message
that no one is excluded from the possibility of get-
ting into a leading university or a good job. A di-
verse student body has an inspiring effect; students
of different backgrounds and values or opinions can
discuss their points of view and standpoints, which
can greatly help the forming of their personality.’®
Companies that employ people with diverse back-
grounds are also more successful than for exam-
ple companies that employ only men or women or
white people. However, success resulting from di-
versity in itself cannot legitimize preferential treat-
ment. Thus, diversity cannot be the justifying prin-
ciple behind preferential treatment, but it can be a
help to the decision-maker to introduce measures
eliminating inequality of opportunity.’” The politi-
cal community is more easily able to accept a help-
ing measure if its declared aim is to form a diverse
student body or working environment and to solve
social tension, that is, a reason which relates to the
whole society, not only to those who require spe-
cial help.

After clearly identifying the aim, the question is
whether the quota is suitable for enhancing the op-
portunities of people belonging to a disadvantaged
group.

The effectiveness of the quota is not independent
of the definition of the quota rules. When intro-
ducing the quota, the legislator has to consider the
peculiarities of the target group. It has to set the
rate numbers correctly, in order to enable the target
group to fill the places kept for them. Another es-
sential characteristic of the quota is that it is tempo-
rary. It should not run longer than the time required
to eliminate the unjust disadvantages.

'The quota rule in education is able to make uni-
versity vacancies available for members of the target
group. In 2006 the Serbian government launched
an affirmative action programme aimed at boost-
ing the number of Roma students at the country’s
universities. Over the past 13 years only 150 Ser-
bian Roma have enrolled at the country’s six uni-
versities. The number of Roma students started to
rise after 2000 and by 2007 a total of 50 Roma stu-
dents were enrolled within the scope of the gov-
ernment’s programme of affirmative action.”® Cut-
ting an already working preferential programme,
however, is likely to result in a serious drop in the
number of students from the supported group at
a university. This happened in California after the
voters approved Proposition 209 ending the affirm-
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ative action programmes. The effect of the deci-
sion was that in 1997 the state’s premier law school
enrolled only one black student, in comparison to
the average of twenty-four black students who had
enrolled at the school in previous academic years.
'The same happened in Texas: Texas Law School
enrolled thirty-one black students in 1996, while
after the Hopwood case the school could enrol on-
ly four.”

Quotas helping women in employment have al-
so been successful. In Canada women’s representa-
tion in the private sector has risen enormously since
the introduction of employment equity programmes
for women.®® It is also clear that in those countries
where women are helped onto party lists they are
running for elections in growing numbers. As a re-
sult of the French Parity Law of 2000, women’s rep-
resentation in municipal elections has risen to al-
most fifty percent.®!

Up to this point I have been trying to prove that
quotas do not constitute unjust discrimination; they
do not violate individual rights, and are effective
means of reaching substantive equality. If the leg-
islator introduces them into the legal system in the
right way, then the community will also recognize
their necessity.

In the next section I will examine the constitu-
tionality of those measures for eliminating the in-
equality of opportunity, which have been part of the
Hungarian legal system for shorter or longer peri-
ods, which have reached Parliament as Bills, and
which are legal regulations currently in force.

AFFIRMATIVE MEASURES
IN HUNGARY

In the past two decades since the political transition
the legislator has tried to introduce milder remedies
and numerical goals as well as rigid quotas. It in-
troduced the policy of automatically granting extra
points in the admissions process to those who were
disadvantaged. With the help of the quotas of the
Act on Sports it gave access to women into sports
institutions. In 2001 several Bills aimed at introduc-
ing measures of preferential treatment in relation to
people of ethnic and national minorities and wom-
en.®? Most recently another quota was proposed by
Members of Parliament in order to help women get
onto party lists and thereby have a greater share in
politics. First I will examine the constitutionality of
granting extra points in higher education, which is
considered to be a milder remedy, and then I will
turn my attention to rigid quotas.

FUNDAMENTUM



1. Positive actions in admissions

One of the purposes of the Act on Higher Educa-
tion was to establish equal treatment and equal op-
portunities in higher education. The Act authoriz-
es the government to order preferential treatment
a) for disadvantaged student groups; 4) for those on
unpaid leave for childcare purposes, or in receipt of
pregnancy-maternity benefits, childcare allowance,
child-rearing allowance or childcare benefits; ¢) for
those classified as disabled applicants.®* On the ba-
sis of a government decree, with the permission of
the Minister for Education, up to December 2006
disadvantaged applicants gaining a place in an insti-
tute of higher education could take part in education
(otherwise paid by the applicants) at the expense of
the state. If there was no possibility for this, with
the help of the mentoring programme these appli-
cants could gain access to the state funded places, if
they reached eighty percent of the points set for ad-
mission. Their number was restricted, so only three
percent of the total number of students in a given
department could take part in state-funded educa-
tion. According to the decree, disadvantage includ-
ed those applicants taken into temporary or perma-
nent custody or state custody, and those whose par-
ents were undereducated or lived in poor financial
conditions.®*

From 1 December 2006 the system of support
was changed. Those applicants who lived in difficult
financial conditions or had formerly been in state
custody automatically became entitled to four, from
January 2008 twenty-five extra points, with regard
to their disadvantage. Further points were granted
to the children of undereducated parents and chil-
dren formerly in permanent custody. Any applicant
with a disability or any parent raising their children
at home was entitled to fifty extra points.®

In the view of those who oppose the rule, this
is against the principle of access according to abili-
ties and Article 70/F of the Constitution, and is not
appropriate to facilitate the access of disadvantaged
students to university. I argue here that both state-
ments are wrong.

Under Article 70/F, the State shall implement
right to education through the extension and gen-
eral access to public education, free compulsory pri-
mary schooling, secondary and higher education be-
ing available to all persons on the basis of their abil-
ity, and furthermore through financial support for
education.

'The framework of the right to education was set
very narrow by the case law of the HCC. The right
to education “is substantiated by the state’s duty to
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maintain its institutions, within the framework of
which the state has to guarantee the organization-
al and legal conditions to practice it for everybody,
without discrimination. The right to education,
however, does not mean that the state is compelled
to guarantee participation in education at all levels
of it for everybody”.® It is thus primarily a state ob-
ligation, and does not mean that on the basis of this
constitutional provision anyone has a right to study
in the institute of higher education they choose.®
Under Article 70/F (2) of the Constitution, high-
er education has to be available for all persons on
the basis of their ability.®® The government decree
made on the basis of Articles 70/A (3) and 70/F (2)
of the Constitution aims at guaranteeing equal op-
portunities to higher education for socially-econom-
ically disadvantaged students who are of good abil-
ity. In this way when creating this rule the legisla-
tor was guided by the equal consideration of the in-
terests of each and every person, and as a result by
the recognition of the disadvantaged position of cer-
tain individuals. In principle thus, there is no prob-
lem with the rule.

In the following, however, we have to examine
whether employing extra points is a suitable means
to eliminate the disadvantages. We have to find out
whether people admitted to high-quality universi-
ties on the basis of the preferential rules are indeed
of difficult financial backgrounds and from institu-
tions of education which are satisfied with lower re-
sults, and for this reason have difficulties in coping
with the competition at the university. The starting
point of this assumption is that the students admit-
ted on the basis of preferential measures are certain-
ly not the best in terms of their abilities.

It is well known that helping to catch up has to
begin not at university, but in early childhood.®’ In
order to make sure that schools do not enhance the
already existing inequality of opportunity among
students, we need government programmes which
enhance integrated education as early as elementa-
ry school.” Disadvantaged students also need spe-
cial attention during their secondary education. This
support, however, is no substitute for helping them
to be admitted to university. Candidates for univer-
sity apply for admittance of their own free will, hav-
ing considered all the conditions and the require-
ments of the university as well.

The aim of the entrance examination is to find
out who has the capacities to participate in high-
er education. The abilities, capacities and conditions
needed to pass the entrance examination can be of
various types, such as home environment, or the so-
cial and financial situation of parents. Previous re-
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sults at school are only one among these. Further-
more, instead of the knowledge acquired at second-
ary school, more and more emphasis is put on the
students’ ability to make their way in the universi-
ty environment. For this reason it cannot simply be
claimed that because of their previous, more mod-
est results, students admitted on the basis of helping
measures do not have as good abilities as their fellow
students.”! Furthermore, preferential treatment can
even have a motivating effect on their results, since
there is no separate evaluation system for them af-
ter admission. They have to make their way togeth-
er with the others. The Act on Higher Education al-
so expresses this: preferential treatment may not re-
sult in exemption from the fulfilment of basic aca-
demic requirements that are requisite to the grant-
ing of professional qualifications certified as Bach-
elor or Master degree, or the vocational qualifica-
tion evidenced by the certificate of higher-level vo-
cational training.”

In my view the government decree has a legiti-
mate aim; it does not violate individual rights, and
is suitable for reaching the set aim, but is not ade-
quate. The current rule helps people living in diffi-
cult financial conditions in such a way that perhaps
Roma students themselves do not come any closer to
passing the university entrance exam. The regulation
should have aimed to help specifically the higher ed-
ucation of seriously disadvantaged Roma students.”
'The legislator should have made it clear: the rule was
supporting the participation of students in high-
er education not simply on the basis of their finan-
cial difficulties, because that would remain a matter
of social policy, and would not become preferential
treatment.” In Hungary the primary purpose of af-
firmative action helping the access of Roma children
into university has to be the growth of the education
opportunities of the permanently disadvantaged Ro-
ma minority within the political community. As a
result of the measure the example of Roma students
admitted to university will also have an encouraging
effect on the rest of their community, so their subse-
quent protection of rights and interests will also be
able to rely on a broader foundation.

A Roma student’s experience within the Hun-
garian political community cannot be compared to
those of the non-Roma people living in the same
financial conditions. Knowing this peculiar experi-
ence is very important for example for students of
social sciences, and with the same knowledge eve-
ry student will find it easier to fight the stereotypes
relating to Roma people.”” Eliminating prejudices
against Roma people, and the continuous easing of
current social tensions would help the formation of
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a more just political community based on substan-
tive equality. Moreover, the presence of students ad-
mitted with the help of quota measures would be
inspiring within the student body, because it would
mean an opportunity for students to encounter var-
ious standpoints and opinions.

Helping Roma students into universities has ed-
ucational and social integration reasons as well. The
integration of citizens within the framework of a
common political culture is inevitable. A pluralis-
tic society based on a democratic constitution guar-
antees cultural differentiation only under the condi-
tion of political integration.”

The aim of the current legal provision is not to
help Roma people—and this is the inadequacy of
the government decree. The suitability of the decree
to meet its purpose is apparently not in question, as
there is a direct relationship between the employ-
ment of the decree and the growing number of dis-
advantaged students being admitted to universities.
However, at present the definition of disadvantaged
applicants does not cover all people of Roma origin.
In my opinion, in this way the decree has achieved
less than it would have been able to according to

Article 70/A (3) of the Constitution.

2. Gender-Conscious Remedies for Inequality

In this section I address the rigid quota measures
which aim at amending the social position of wom-
en. The structural discrimination of women, prima-
rily in the world of work and career making can be
traced at several levels. The employment of women
is very low, around fifty percent, and women em-
ployees can choose from a narrower range of profes-
sions and jobs than men. More than fifty per cent
of graduates are women, and yet only ten percent of
them work in management.”” Thus, it seems justi-
fiable to raise the extremely low number of women
at a certain workplace or sphere of work with the
help of preferential measures.”® To this end, Ger-
many employs quotas concerning women in public
administration and at federal courts, and similarly
Norway sets numerical goals in the private sphere.
In Norway ten years ago a number of the places for
university teachers was secured for women, while
in more recent years the Public Limited Compa-
nies Act was amended in order to make the rate
of women in the publicly traded companies’ boards
of directors forty percent. Companies that fail to
conform to the numerical goal must pay fines until
they comply fully with the law, otherwise they can
be dissolved.”

FUNDAMENTUM



A numerical goal similar to the latter was includ-
ed in the Hungarian Act on Sports, however, with-
out any sanction. On the basis of the Act valid be-
tween June 2001 and March 2004, in the decision-
making, management and control board of public
bodies and foundations related to sport, the rate of
women should have been raised to at least ten per-
cent by 15 November 2001, and at least to thirty-
five percent by the middle of November 2006.%° The
prescription of the quota of women in sports man-
agements is unique in the Hungarian legal system;
previously there had not been any similar provision,
nor has there been such a preferential measure for
women since.

The quota measure met the requirements of the
Hungarian Constitution. It did not restrict the pos-
sibility of the membership of any association, so it
did not violate the right to association. In addition,
it is not a right for anyone to be a leading official of
a public body. The quota was justified by a legitimate
and important aim, that is, supporting the propor-
tionate representation of women in different sports
institutions. The temporary rule made an important
step forward, as it made a quota measure in employ-
ment possible. Besides this, it is an important re-
sult that women could gain access to the managing
bodies of sports institutions. However, the manifes-
tation of equal opportunity is even more important
in choosing candidates for representatives of Parlia-
ment, because the duty of representatives is to make
fundamental decisions relating to the political com-
munity. In the next section I will turn my attention
to this phenomenon.

3. Parity Law

Several constitutional democracies set quotas to the
winning places of party lists for the sake of women.
In Hungary the idea of amending the Act on Elec-
tions in this way has also arisen. Two Members of
Parliament proposed the amendment of the Act so
that both sexes should be present in the same num-
bers, but with the failure of the proposal everything
remained unchanged.®!

Under Article 70/A (3) of the Constitution it is a
duty of the State to eliminate inequalities of oppor-
tunity; according to Article 66 (1) the State guaran-
tees the equality of the sexes both in terms of civ-
il and political, and economic, social and cultural
rights. In spite of this, currently in the Hungarian
legal system there is no rule that would determine
the rate of men and women present on the party
lists entering elections.®
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The French and Italian Constitutions expressly
require equal access for men and women to man-
dates and chosen functions. In 1999 the French
Constitutional Council declared unconstitutional
the rule that provided that each list of candidates
for the regional councils and the Corsican Assem-
bly must include equal numbers of women and men.
'The Council emphasized that such a requirement vi-
olated the Constitution, but the constitution-mak-
ing body could decide on the acceptability of pos-
itive discrimination.®® As a result the Constitution
was amended accordingly. On the basis of Article
1 statutes shall promote equal access by women and
men to elective offices and positions. Article 4 states
that political parties have the duty to help imple-
ment the principle set out in Article 1 as provid-
ed by statute.®* On the basis of this authorization
an Act was passed in 2000 by the French Parlia-
ment, according to which the fifty percent propor-
tion for both men and women is valid for all pro-
portional representation elections, and if the differ-
ence between the sexes exceeds two percent of all
the candidates on the list of a given party entering
the elections, the state budgetary support to the par-
ty can be reduced proportionately.®

Something similar happened in Italy. The Ital-
ian Constitutional Court in 1995, on the basis of
the Constitution then in force, declared unconsti-
tutional a rule stating that in the lists presented for
election of provincial and municipal elections, nei-
ther sex could in principle represent more than two-
thirds of the candidates.®® The Court argued that
the rule violated men’s right to be elected. The Ital-
ian Constitution was consequently amended. Ar-
ticle 3 expressly made it the duty of the Republic
to remove those obstacles of an economic and so-
cial nature which, really limiting the freedom and
equality of citizens, impede the full development
of the human person and the effective participation
of all workers in the political, economic and social
organisation of the country. Article 51 stated that
all citizens of either sex are eligible for public of-
fice and for elected positions on equal terms, accord-
ing to the conditions established by law. In order to
do so, the Republic promotes, by specially conceived
measurements, equal opportunity between women
and men.*” In 2003 the Italian Constitutional Court
was of the opinion that an affirmative action help-
ing women onto party lists was not unconstitution-
al, as nobody had a right to enter party lists, and the
amended Italian Constitution also recognized the
aim of creating substantive equality.®®

As we can see, France and Italy decided on
amending the Constitution in such a way as to ex-
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press the necessity of eliminating the inequality of
opportunity because of judicial practice which inter-
preted the principle of equality incorrectly. In oth-
er places the legislator did not need such a constitu-
tional authorization to introduce a quota. In 2006
the Portuguese Parliament decided that both sexes
should be represented in at least thirty-three percent
on the party lists entering national and local elec-
tions as well as elections for the European Parlia-
ment, and every third candidate on the lists should
be a representative of the other sex.®’

In Hungary, in the two decades since the political
transition, the proportion of women in political life
has not grown considerably, although there are more
and more highly educated and professional women.
It is also obvious that the relatively low number of
female representatives is not due to the aversion of
citizens.”” The number of women among candidates
in individual constituencies has not considerably
grown, and in those places on the party lists where
there is a higher chance for winning, it is less prob-
able that we will find female candidates.”® This may
contribute to the fact that the number of female rep-
resentatives entering Parliament has hardly changed
even after the fifth national elections following the
transition.”? There are only very few people who dis-
pute that the more extensive political participation
of women is a desirable goal. Opinions are more di-
verse, however, as regards the means of eliminating
the inequalities of opportunity with which women
start in the competition for candidacy.

'The arguments against the quotas for women are
of various types. Some recall the female represent-
atives of the mock Parliaments prior to the transi-
tion. Those who argue with the picture of a slippery
slope keep frightening us with images of a “Quota
world”. More challengingly, some question the ef-
ficiency of a quota. The most important argument,
however, states that the quota violates a fundamen-
tal right, namely the men’s right to be elected.” This
is an argument of principle, and if proven, it can rule
out the application of the quota. Let us examine it
more closely.

All adult Hungarian citizens residing in the ter-
ritory of the Republic of Hungary have the right
to be elected and, provided that they are present
in the country on the day of the election or ref-
erendum, the right to vote in Parliamentary elec-
tions.” Beyond the requirements the Constitution
makes for the right to vote (nationality, being of
age, permanent address in Hungary), no Act can
require any more of an individual in order to have
the right to be elected. Based upon the right to be
elected, anyone can be a candidate in an individ-
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ual constituency. A proposal supported by at least
750 electors is required for nomination.”” A terri-
torial and national list, however, may be present-
ed by the parties, which can decide freely about the
persons they put on the list.” This means that no
one has an automatic right to be put on a party list.
Neither do they have a right to the selection proc-
ess on the basis of which all current parties decide
about the persons they wish to put on the list, and
which primarily favours to men. The debated pro-
posal seeks to change this current procedure by rec-
ommending that a person of one sex on the nomi-
nating body’ s list should always be followed by one
of the other sex.”

The Bill would have been binding for all political
parties, in that in a constitutional democracy parties
operate according to the rules of democracy. The re-
quirement of democratic organization results from
Article 3 (2) of the Constitution. The organization
of parties has to be suitable for their participation in
the formation and expression of the will of the peo-
ple.”® For democracy to be present in the inner sys-
tem and operation of parties, it naturally has to be
manifested in the members’ equality of rights and
opportunity. This is confirmed by the Act on Equal
Treatment, on the basis of which parties shall ob-
serve the principle of equal treatment in their legal
relationships, and in the course of their procedures
and measures.”

The prohibition of discrimination also in principle
applies to the inner relationships of parties, howev-
er, practice seems to ignore it.!%° In Hungary, wom-
en have had the right to be elected and the right to
vote since 1918, and they can exercise both rights,
but in reality women start from a multiple disad-
vantage in the process of candidacy. Yet women do
not represent some sort of a peculiar social partial
interest in Parliament, but just like every Member
of Parliament on the basis of Article 20 (2) of the
Constitution, perform their activities in the public
interest. 'The purpose of the quota would also not be
to directly enter women into Parliament in order to
represent particular “feminine” questions, but to ap-
proximate their chances to gaining access to man-
dates to those of men. The procedure of selection
put forward in the Bill would thus have eliminat-
ed a privilege that is not in keeping with the equal-
ity of the sexes.

The Bill in question would not infringe the ideo-
logical freedom of political parties or their free ex-
pression. It would not do so with regard to femi-
nist ideology or ultra conservative ideology. Fur-
thermore, the Bill would not prevent the existence
of parties with ideologies which go against effective
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equality. It would not require that all political for-
mations should share the values upon which the de-
mocracy of equality is based.'” Parties would also
have more opportunity to make their views against
quotas public, and in turn question their justifica-
tion in a parliamentary debate.

The legislative bodies of countries introducing
quotas have correctly noted that women start with
a disadvantage in the competition for candidacy. It
is for the sake of equal opportunity that we have
to intervene, and the majority of Western European
parties employ policies for eliminating the inequali-
ty of opportunity. In Eastern Europe mostly social-
ist and social democratic parties are willing to em-
ploy quota measures. However, they set the propor-
tion of women very low, and they do not necessarily
guarantee that women should get some of the win-
ning places in party lists.

It seems necessary for the Hungarian Parliament
to follow the French, Italian and Portuguese ex-
ample, and by introducing a quota help the polit-
ical participation of women. It is clear that just as
in so many other spheres, in the case of preferen-
tial treatment it is also the reaction of the legislature
and the Constitutional Court to each other’s actions
that determines the outcome of the procedures. It
seems that most European States notice that for the
achievement of equal opportunities we need quotas,
but their situation is made more difficult by the fact
that the judges reviewing legal provisions tread cau-
tiously on the path to eliminating inequality of op-
portunities.

Deeply rooted social problems require creative and
permanent solutions. The existence of racial preju-
dice and prejudice against the sexes is an ever-pres-
ent problem, the solution of which is difficult not on-
ly for the individual, but also for the political com-
munity. The prohibition of discrimination cannot
fight prejudices; it can only help prevent racist sen-
timents from being used as a justification for pub-
lic decisions. This, however, will not create an ac-
cepting and colourful environment. Education, pub-
lic services and employment are still spheres where
the colour of a person’s skin makes a difference. In
public life women, people with disabilities and gay
people still rarely achieve a leading role.

It is useless to try to eliminate prejudices, be-
cause this is unachievable due to human nature.
It is, however, essential to make people aware of
them'” and to deal with them, as well as helping
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those who unjustly suffer disadvantage because of

these prejudices. This latter is the aim of preferen-

tial treatment, which tries to create a more just en-

vironment by eliminating the inequality of oppor-
tunities.

Translated by Andrea Karnis

Proofread by John Harbord
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bridge, Mass. 2000).
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4. 'The Hungarian Constitutional Court uses the term
positive discrimination, in the European Union it is pos-
itive action, in Canadian legal literature positive policy,
and in the United States it is called affirmative action,
preﬁrential treatment or reverse discrimination. In the
present paper I am using the terms affirmative action
and preferential treatment. These terms mean those
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5. On the difference between the constitutional equality
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255-288.

6. Kis Janos, Vannak-e emberi jogaink? [Do We Have
Human Rights?] (Stencil, Budapest 2003) 111.

7. See TétH Gibor Attila, T4l a szovegen. Ertekezés a
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forthcoming).

8. Sections 6-11a, 20-6 of The Public Limited Compa-
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bers of Catholics and Protestants to be appointed to
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qualified applicants.
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