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THE CONSTITUTIONAL PRINCIPLES OF
FREEDOM OF ASSEMBLY IN HUNGARY”®

'The right to freedom of assembly generally attracts a
wider audience if parliamentary majority loses pop-
ular support. Frequent demonstrations not only sig-
nal the discontent of the public with the ruling ma-
jority, but as it happened in Hungary they also rep-
resent growing distrust in political parties and the
parliamentary institutional structure.

The debate on freedom of assembly concentrates
on the limits of exercising fundamental freedoms
and rights. In Hungary the past two years produced
a turbulent period for the debate on the specific con-
ception of freedom of assembly. A recent decision
of the Hungarian Constitutional Court providing
a reconsidered interpretation of the right of assem-
bly forcefully influenced the discourse. This paper
examines the substance of freedom of assembly as
it follows from the Hungarian Constitution in the
light of recent decision of the Constitutional Court.
On this basis the paper develops an interpretation
of freedom of assembly that may enable reinforcing
constitutional democracy in Hungary.

TEXTS AND INSTITUTIONS

Freedom of assembly together with the right of as-
sociation and freedom of expression gained particu-
lar importance as a fundamental freedom in the era
of the enlightenment. In the US tradition in con-
nection with the right to petition it stood for the
right of citizens to discuss public affairs and to pres-
ent their opinions in this regard in public and to
communicate those opinions to their representatives
and public authorities. In the French tradition free-
dom of assembly was granted first in the 1791 Con-
stitution as a democratic means of expressing direct-
ly the will of citizens against the state; later, howev-
er, as a result of restrictive interpretation for a con-
siderable period it lost its political significance. The
1831 Belgian Constitution included in Article 19
the right of peaceful assembly, however, public as-
semblies remained to be regulated under public or-
der measures.

*

In Hungary the right of assembly was left un-
regulated in the laws of April 1848 and the radical
youths leading the revolution of March 1848 failed
to address this issue in their demands. The reason
for this was that freedom of assembly was an impor-
tant privilege of municipal nobility practiced regu-
larly in the era of the feudal monarchy.! This also
explains why the authorities decided not to inter-
fere with the mass demonstration on 15 March 1848
(which remains to provide the example for all subse-
quent demonstrations).

In the Austro- Hungarian Empire the regulation
of freedom of assembly was constantly on the agen-
da, but the government in fear of from the ethnic
minorities and the opponents of the constitutional
arrangements with Austria was interested in regula-
tion by public order measures providing ample dis-
cretionary powers to the authorities. This, although
for different reasons, remained to be the case under
the Horthy-regime. The regulatory approach was
first altered in regulation (BM Rendelet) 5159/1945
(II1.24.) on the system of notification of public as-
semblies which required only a notification to the
authorities before citizens wished to exercise their
right of peaceful assembly. This regulation forgot-
ten for long decades played a significant role in the
demonstrations of the regime-change in the late 80s
before the adoption of the Act on the Right of As-
sembly (ARA 1989).2

Freedom of assembly was regarded as a mere dec-
laration of rights by socialist constitutional theo-
ry. Article 55(1) of the 1949 Stalinist Constitution
included freedom of assembly for the protection of
workers’ interests and from 1972 freedom of assem-
bly exercised in harmony with the interests of social-
ism and the people was guaranteed by Article 64.
'The contemporary foundations of the right of assem-
bly were laid down by Act 1989:1 on the amendment
of the Constitution and the ARA 1989. Before the
adoption of the latter act freedom of assembly had
been regulated in regulations of a minister of gov-
ernment or in lower ranking laws, as the obligation
to regulate fundamental rights and freedoms on the

The text was published originally in Hungarian: Jaxas Andras (ed), Az Alkotmény kommentarja [Commentary of
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level of acts of Parliament emerged only in the Act
on Legislation and Regulation.* Regulation in low-
er ranking laws (ministerial regulations) enabled the
highest party leaders to control political activity in
public, which was finally lost after the adoption of
this act. This made this act an important achieve-
ment of the regime-change, an act of symbolic sig-
nificance. Article 65 of the Constitution modified
by Act 1989:1 includes now freedom of assembly and
association. Article 62(1) of the Constitution was fi-
nally determined by Act 1989:XXXI on the amend-
ment of the Constitution. As in case of other con-
stitutions the Hungarian Constitution acknowledg-
es the right of peaceful assembly and regulates the
right of assembly as a universal fundamental right.

THE ROLE OF FREEDOM OF
ASSEMBLY WITHIN THE
DEMOCRATIC INSTITUTIONAL
STRUCTURE

Freedom of assembly provides the right of individ-
uals to express freely their opinion in public affairs
with others. Freedom of assembly belongs to the
category of communicational rights and it is associ-
ated with freedom of expression [Decision 30/1992.
(V. 26.) of the Constitutional Court, ABH 1992,
167, 171]. The significance of communicational
rights rests in their capacity to act in ensuring the
self-realisation of human beings. The self-realisation
of a person is dependent upon the condition that his
communicational rights are observed.

'The significance of communicational rights, in-
cluding freedom of assembly, can only be assessed
with reference to their role in the democratic insti-
tutional structure. These rights enable the individual
to take part with weight in social and political proc-
esses. According to the Constitutional Court [Deci-
sion 30/1992. (V. 26.)] "the free expression of views,
opinions, the free expression of unpopular or pecu-
liar ideas is the basic condition of a living society ca-
pable of evolution” (ABH 1992, 167, 171). Without
freedom of assembly getting hold of such opinion
and information and sharing them with others, the
possibility of drawing up views together with oth-
ers, would be unattainable [Decision 55/2001. (XI.
29.) of the Constitutional Court, ABH 2001, 442,
449]. In a society where direct access to the press is
a privilege of few, individuals have no other means
but to influence public opinion by means of exercis-
ing their right of assembly.’

Democracy provides the institutional solutions
and procedural conditions of making common de-
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cisions under the condition of ensuring equality
among individuals. Decision by the majority appears
to be the only justifiable exception to the principle of
equality in decision-making. The majority principle,
however, is capable of infringing the rights of the
minority. The Constitutional Court has confirmed
that the constitutional limitations of freedom of ex-
pression, the most important communicational right,
must be defined by taking into consideration the in-
terests lying in shaping and creating public opin-
ion which bears high significance in the democrat-
ic process. A manifestation of this is the protection
of opinion irrespective of its content. Freedom of as-
sembly is closely associated to the democratic func-
tion of freedom of expression. The right of individ-
uals to take part in creating political inputs may not
only manifest in the votes cast at general elections
but in participation in the processes governing the
creation political opinion or in the decision-mak-
ing process. Between general elections the possibil-
ities of influencing the political majority in govern-
ment are limited and freedom of assembly provides
a very important means for minority opinions to in-
fluence the political process. By exercising the right
of assembly genuine minority interests may gain ac-
cess to the political process highlighting that free-
dom of assembly has a stabilising function: it reveals
the gaps in the integrity of the political communi-
ty enabling the correction government politics.® This
function of freedom of assembly protecting minori-
ty opinion and interest makes it a key fundamental
freedom of the democratic process.

THE SCOPE OF FREEDOM OF
ASSEMBLY

The Notion of Freedom of Assembly

'The notion of freedom of assembly entails a gener-
al and a more specific meaning.” In general it stands
for the freedom of individuals to gather in public
or private spaces for the purpose of expressing their
opinion collectively. In its more specific meaning
not all collective forms of exercising freedom of ex-
pression need to be protected under freedom of as-
sembly. The reason for this is that freedom of as-
sembly may only be associated with discussing pub-
lic affairs. Its most important function is to ensure
in a parliamentary democracy based on the majority
principle participation in public affairs for those that
are excluded from utilising other channels of pub-
licity. In the case law of the German Constitution-
al Court the conflict between freedom of expres-
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sion and the interests of local residents and the users
of public roads needed to be resolved with reference
to the fact whether exercising the right of assembly
concerns participating in a public debate on public
affairs. In case the purpose of the event is different,
it will attract (a lesser) constitutional protection on-
ly under the general freedom of action of individu-
als.® The Hungarian Constitutional Court interprets
freedom of assembly as an informational right hav-
ing particular importance in the democratic institu-
tional structure, which stands closer to the specific
meaning of freedom of assembly. On this basis, Ar-
ticle 62 of the Constitution covers those gatherings,
events the purpose of which is to facilitate the col-
lective expression of opinion in public affairs.” This
specific purpose binds the members of the group to-
gether. This distinguishes the group from groups
consisting of individuals pursuing their own ends
(for instance a group formed at the customer serv-
ice desk of an event) or from random gatherings (for
instance the spectators of a road accident).’ Events
the purpose of which is purely commercial or lei-
sure in the absence of a shared aim or objective do
not fall under the scope of freedom of assembly. This
does not mean, however, that when a common aim
can be identified, and for instance artists perform
in support of this aim, the event (a charity event) in
question cannot be protected under the right of as-
sembly.

In general, freedom of assembly is in close rela-
tionship with other fundamental rights including
those that are more distant from the objective of dis-
cussing public affairs and relate more closely to the
realisation of one’s personality, thus, to one’s private
sphere. In this respect religious ceremonies of the
church and religious groups (religious processions),
or cultural, sport or family events (wedding proces-
sions) could be mentioned. The interpretation that
freedom of assembly primarily concerns the collec-
tive expression of opinions in public affairs is rein-
forced by the fact that the ARA 1989 in its Article 3
excludes these private events from its scope."

Freedom of assembly manifests typically in or-
ganised marches or in demonstrations, gatherings
held at a particular place. The Constitution protects
all forms of assembly; until Decision 75/2008. (V.
29.) of the Constitutional Court constitutional juris-
prudence failed to distinguish among the different
forms of assembly. Even the legislator remained un-
conscious of the different expressions used for free-
dom of assembly as demonstrated by Article 2(1) of
the ARA 1989. There was no distinction between
a procession or a gathering as the same rules ap-
plied to them. The event was only granted consti-
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tutional protection when the organisers had dis-
charged their duty of notification to the authorities.
However, the approach of the Constitutional Court
was changed in the above mentioned decision, as the
constitutional protection of freedom of assembly was
extended to cover peaceful public gatherings where
the nature of the event giving cause to exercising
freedom of assembly event necessitates a gathering
at short notice (rapid assemblies) or (spontaneously)
without any preceding organisation.’? According to
the Constitutional Court such peaceful gatherings
reacting to public affairs are covered by freedom of
assembly as protected under the Constitution. “The
right of collective and public expression of opinion
belongs to every individual irrespective whether the
assembly was organised and independent of the na-
ture and time of the event in public life to which the
individual wishes to react” (ABK 2008, 715, 721).

Freedom of assembly covers occasions of collective
expression of opinion having a delimited timeframe.
It is difficult to determine what may constitute the
shortest or the longest interval of time that is nec-
essary to organise a demonstration. Demonstrations
could in principle last for days or weeks where the
participants are in constant change. It is important,
however, that only events of definite duration may
be protected under freedom of assembly. The organ-
iser must define the duration of the event in advance,
even if it cannot be predicted when the event that
may last for days achieves its objective or becomes
unjustified. The organiser may decide to repeat the
notification of the event in order to extend its du-
ration. In such circumstance the authorities must
examine the objectives of the occupation of public
spaces, and whether it remains to relate to exercising
the right of free expression in public affairs."

The Personal Scope of Freedom of Assembly

Under the Constitution freedom of assembly is a
fundamental freedom of individuals. Its personal
scope covers the organiser and the participant. Ac-
cording to the Constitution apart form participat-
ing at a public gathering, organising such events also
constitutes a fundamental right. On this basis it ap-
pears unreasonably restrictive to grant in regulation
the right of organising events in public spaces only
to those that are more closely connected to the es-
tablishment in Hungary." This distinction was con-
firmed by the Constitutional Court by stating that
“only a person familiar with local (Hungarian) cir-
cumstances may organise a public event, who by vir-
tue of his physical presence in the country is capable
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exercising the rights and fulfilling the obligations—
for instance his liability in tort—prescribed by law”
[Decision 55/2001. (XI. 29.) of the Constitutional
Court, ABH 2001, 442, 457]. These qualifications
appear to be irrelevant when one considers that it is
of little importance whether the debtor is present in
the country.”” The current status of law is clearly at
variance with the Constitution and the law of the
European Convention on Human Rights (ECHR).
While the ECHR permits restrictions on the po-
litical activity of aliens, this must be interpreted re-
strictively making it applicable only in case of activ-
ities with direct relevance to the use of public pow-
ers, and organising public events is not such case.’®

Another important limitation in domestic law on
the person of the organiser is that aliens as beneficia-
ries of temporary protection under the Act on Asy-
lum are excluded from organising public events. In
our opinion nothing excludes that refugees and asy-
lum seekers would wish to express their opinion in a
public event, for instance against the state from the
persecution of which they fled [Decision 55/2001.
(XI. 29.) of the Constitutional Court, ABH 2001,
442, 470].

Freedom of assembly is a personal freedom, but
that does not exclude that legal persons are prevent-
ed from initiating a demonstration in Hungary or
abroad. The restriction applicable in this respect is
that they must entrust an organiser with the organi-
sation of the event who fulfils the criteria mentioned
in the ARA 1989 (ABH 2001, 442, 457). Howev-
er, in the light of the protective nature of freedom of
assembly legal persons under public law are exclud-
ed from its personal scope.

The Substantive Scope of Freedom of Assembly

'The Constitution provides protection not only to an
assembly, but also to the act of organising and par-
ticipating in an assembly. On this basis, all those
acts of individuals are protected that enable them to
decide with others where, when, in what way and
for what purpose they wish to exercise this funda-
mental freedom.!” Consequently, freedom of assem-
bly incorporates the freedom to choose the place,
time, form and purpose of an assembly. Within this
framework protection is extended to those acts that
relate to the preparation of assemblies: the notifica-
tion and the organisation of the public event and the
act of approaching the place of the event.!® The right
to participate at an assembly entails the protection of
rights by means of which the collective expression of
opinion could materialise: making speeches, hold-
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ing signs, the distribution of flyers, shouting polit-
ical slogans, singing songs etc. These are acts that
enable the participants to attract attention to their
cause. The forms of exercising the right of assem-
bly are multiple. It would include not only acts that
relate to the argumentative and debating aspects of
collective communication, but also those that are re-
garded as the non-verbal manifestations of commu-
nication (human chains, processions with torches).

The Requirement of a Peaceful Assembly

'The right of assembly provided by the Constitution
only applies to peaceful events. This requirement is
not satisfied when the demonstration is attended by
participants armed with weapons or objects capable
of causing bodily harm. Similarly, assemblies in the
framework of which acts are committed that quali-
ty as criminal offences or where the breach of pub-
lic order has taken place must be regarded as fall-
ing short of the requirement of peacefulness.”” On
this basis, it may appear that the peacefulness of
assemblies is simple to determine. However, a low
threshold applied to determine the peacefulness of
the event could lead to the breach of freedom of as-
sembly.

The restriction of the right of assembly could ap-
pear as unnecessary when a demonstration is de-
clared to breach the requirement of peacefulness on
grounds that the opinion expressed disturbs others
or violates their sentiments.?* The said requirement
cannot be said to be violated even when the demon-
stration puts forward demands for a radical amend-
ment to the Constitution.?! Such demonstrations,
however, are rendered unlawful when an incitement
to violence has taken place.

In the case when certain individuals or a small-
er group commit violent acts in a peaceful event, the
right of assembly must be ensured to those who as-
semble peacefully. Banning the complete event is
only feasible under strict conditions when the con-
ditions of peaceful assembly can no longer be se-
cured.?

RESTRICTIONS ON THE RIGHT OF
ASSEMBLY
The General Limits of the Right of Assembly
'The Hungarian Constitution only provides for the

right of free assembly. The condition ‘free’ sug-
gests that the Constitution of democratic Hunga-
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ry includes among human and political rights the
right of every individual to participate freely in as-
semblies, processions and demonstrations. The lim-
its of this fundamental freedom can be defined ac-
cording to the general principles applicable to fun-
damental rights. According to the jurisprudence of
the Constitutional Court these could be the protec-
tion of the fundamental rights of others,* the in-
stitutional obligation of the state to observe funda-
mental rights,?* or limitations available in interna-
tional instruments for the protection of fundamen-
tal rights such as public order, an important pub-
lic interest and morality.”® The objectives justifying
an interference with the right of assembly are not of
equal weight: interferences implemented in order to
secure another fundamental right are treated more
favourably than those serving a right more indirect-
ly with the mediation of an institution. Interferenc-
es serving an abstract value (morality and public or-
der) require an even stronger justification [Decision
30/1992. (V. 26.) of the Constitutional Court, ABH
1992, 167, 178].

According to the case law of the Constitution-
al Court the state may only resort to restrictions
on fundamental rights when it is necessary, in oth-
er words, when securing another fundamental right
or freedom or the protection of other constitutional
values cannot be achieved by pursuing other means.
Moreover, the interference must be proportionate,
the legislator must choose the solution appropriate
to achieve the given aim that is the least damaging
[Decision 879B/1992 of the Constitutional Court,
ABH 1996, 397, 401].

A general limit to the right of assembly is the re-
quirement that exercising the right must not entail
the breach of the rights of others or it must not re-
sult in committing a criminal act or inciting others
to commit such an act, moreover, participants—in
order to ensure that the event remains peaceful, law-
ful and orderly—must not carry weapons or objects
that can be used as weapons.?®

Exercising the right of assembly may mani-
fest in a great variety of forms. The free choice of
these forms is part of freedom of assembly. Since
the Constitution provides protection exclusively to
peaceful assemblies, individuals may only opt for
peaceful ways of exercising the right of assembly
choosing behaviours that do not qualify as crimi-
nal offences. Those cases are the most controversial
when it is debated whether a given conduct can be
regarded as peaceful, for instance when participants
cover their faces with masks or wear bullet-proof
vests. Similarly, the peaceful nature of the event can
be questioned when participants wear uniforms and
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their behaviour gives the impression that they are
part of a military organisation.?” These must be de-
cided on the facts of the given instance as a gen-
eral prohibition in an act of parliament would en-
tail an unacceptably broad limitation on the right
of assembly. Wearing masks could be prompted by
fear of the intelligence services of the state of origin
at events organised by political refugees and wear-
ing a bullet-proof vest can be regarded as a sym-
bolic demonstration against the unlawful use of
force (weaponry) by the police (for instance when
the police uses rubber bullets without having a pri-
or assessment of the damage it may cause and with-
out introducing it to the ordinary weaponry of the
police). When these behaviours do not qualify as
criminal offences, and when they are peaceful and
relate to the purpose of the event, state interference
must be avoided.

The Obligation of Notification

'The specific limitations of freedom of assembly re-
late to the choice of place, time and method of the
assembly. The free choice of place and time are
limited by the obligation of notification of the or-
ganiser. This obligation applies to all forms of as-
sembly with the exception of spontaneous gather-
ings when it is impossible to impose such obliga-
tion [Decision 75/2008. (V. 29.) of the Constitu-
tional Court, ABK 2008, 715, 725]. The purpose
of the obligation of notification is to ensure that
freedom of assembly is exercised respecting public
order and the safety of road traffic. The reason for
this is that events with a great number of partici-
pants and involving movement due to the number
of participants, the disruption to road traffic or the
potential counter-demonstrations entails a risk to
public order requiring preparations from the police
in order to maintain the safety of the event. It fol-
lows that the requirement in law that the organis-
er of a public event at latest three days before the
event must notify the appropriate police authority
in case of events, processions of such nature is jus-
tifiable.?®

The failure to discharge the obligation of noti-
fication could attract negative legal consequences.
However, as ruled by the Constitutional Court “the
failure of the organiser to fulfil his obligation cannot
entail in all circumstances that the police—without
setting further conditions—would disband the event
the participants of which did not breach the law”
[ABK 2008, 715, 724]. Similar rules apply when the
event takes place at a time, place, route or following
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an aim and timetable that is different from that no-
tified to the police. According to the long-standing
case law of the European Court of Human Rights
(ECtHR) the obligation of prior notification of pub-
lic events entails a limitation on the very essence of
the right of assembly.?” However, when the gener-
al public had no prior knowledge at an appropriate
time of the event giving cause to exercising the right
of assembly, individuals have two options: either
they refrain from exercising their right of peaceful
assembly or they exercise their fundamental rights
in breach of relevant domestic law. According to the
ECtHR “where demonstrators do not engage in acts
of violence it is important for the public authorities
to show a certain degree of tolerance towards peace-
ful gatherings if the freedom of assembly guaran-
teed by Article 11 of the Convention is not to be de-
prived of all substance.”"

'The fact that the failure of organisers cannot at-
tract the most serious legal consequences does not
mean that the breach of law would entail no conse-
quences at all. Those who without notification or-
ganise a gathering, procession or demonstration that
is subject to the obligation of notification or that is
not permitted by an act of the police authority®! can
be held responsible like those that use public roads
without the assistance of the police. As a result when
the obligation of notification was not fulfilled or the
event was organised in circumstances different from
those stated in the notification, in order to main-
tain public order and to avoid conducts prohibited by
law, both parties, the participants and the police, are
burdened by an increased duty of cooperation [De-
cision 75/2008. (V. 29.) of the Constitutional Court,
ABK 2008, 715, 727]. Cooperation between the or-
ganisers and the police is one of the fundamental
conditions of exercising the right of assembly. The
duty of cooperation is more important in the event
of spontaneous or rapid assemblies. In such instanc-
es the willingness to cooperate could suffice in order
to maintain public order.

In the first decision of the Constitutional Court
on freedom of assembly [ Decision 55/2001. (XI. 29.)
of the Constitutional Court] it found the obligation
of notification justified on grounds that besides the
right of assembly the use of public space affects an-
other fundamental right, the right to free movement
provided under Article 58 of the Constitution. As-
semblies impose a restriction on the right to free
movement, particularly the right of taking part in
road traffic, of those not participating in the event
and this provides the reason why public authorities

must be notified in due time before the event to be
held in public [ABH 2001, 458-459]. In the second
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relevant decision on freedom of assembly [Decision
75/2008. (V. 29.) of the Constitutional Court] the
Court departed from this opinion and ruled that in
many instances the right of assembly will conflict
with the public interest of ensuring the order of road
traffic and not with the fundamental right of “tak-
ing part freely in road traffic with or without a ve-
hicle” (ABK 2008, 715, 718).3? Restrictions of free-
dom of assembly on grounds of the public interest
of ensuring the order of road traffic are justified less
readily than those pursuing the protection of anoth-
er fundamental right.** The weight of freedom of as-
sembly and of the public interest of free road traffic
must be determined in the light of the facts of the
given case.**

Other Limitations on Freedom of Assembly

Freedom of assembly incorporates the free choice of
the public space where the event will be held. These
are usually public spaces that are able to accom-
modate the purpose of calling public attention to
the opinion expressed collectively. In principle, all
public spaces can be appropriate for this purpose.
However, a distinction must be made between pub-
lic spaces on the basis whether they are appropri-
ate for the function of public communication, for
the purpose that they serve as an adequate public
forum. The ability of public spaces to fulfil such a
function depends to a great extent on the traditions
of using public spaces in a state or on the particular
purpose of the event. Moreover, it is not disputed
that, generally, taking into account the function of
freedom of assembly streets, squares, parks and, in
particular, the direct environment of public offices,
the Parliament or court buildings are the most ap-
propriate places for public communication. The free
choice of holding an event at these places can only
be overruled on grounds of imperative reasons. In
case of public offices ensuring the personal safety of
MPs, judges, civil servants could serve as an appro-
priate reason. For the protection of this interest the
authorities may exclude certain locations form the
list of potential public spaces. At the time when the
ARA 1989 was constructed opinions were formu-
lated that freedom of assembly should be banned in
the direct environment of the Parliament.® In re-
sponse to the unrests of autumn 2006 the need for
a similar restriction was advocated again.** Under
Article 8 of the ARA 1989 “when an event subject
to an obligation of notification would jeopardise the
undisturbed functioning of democratic institutions
and courts” that event can be banned. The lawful-
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ness of the restriction depends on how the formula
“would jeopardise the undisturbed functioning” is
interpreted. In the light of the purpose of freedom
of assembly a restrictive interpretation appears ac-
ceptable that would allow a ban only when the per-
sonal safety of MPs, judges or civil servants were in
danger. It would be highly controversial when dem-
onstrations aimed at influencing the work of demo-
cratic institutions would be banned on the basis of
this provision. This would mean that the psychical
pressure exerted on MPs by means of the demon-
stration is regarded as a grave interference with the
functioning of Parliament, while at the same time
the system of financing political parties and polit-
ical lobbying, which are in place to exert pressure
on MPs, are not regarded as unlawful. This could
damage the relationship between the people and
government institutions exercising public powers
on the basis of the principle of democratic legiti-
macy.*” It follows that a restriction may only be jus-
tified when public order was subject to direct dan-
ger’® and this circumstance is supported by facts ac-
cessible publicly.

'The use of public spaces may not only be restrict-
ed on grounds of protecting the functioning of pub-
lic institutions, but protecting the interests of those
not participating in the event are also of impor-
tance. The use of public spaces is regulated by the
local authorities and in the framework of this they
may implement various restrictions as to the time
and level of noise of the event taking the character-
istics of the given location into account. These con-
ditions, however, must not impose burdens that are
heavier than those provided in the ARA 1989 and
must not render exercising the right of assembly im-
possible.*

'The duty to state reasons and the right of legal re-
dress are jeopardised when the police imposes a re-
striction on freedom of assembly on grounds of Ar-
ticle 46(1) of the Police Act. This provision to en-
sure the safety of a person the protection of whom
is ordered by government enables the police to se-
cure any public (and private) space to prevent any
person entering the location and to order those stay-
ing at the location to leave. The potential grounds of
the interference are visible, but freedom of assembly
will be violated when the police fail to disclose the
grounds and extent of the restriction. It is of signif-
icance that the Police Act does not clarify who and
in what process of law could be entitled to challenge
the measures involved.*’

'The interest of public order and defence interests
could serve as the justification of the restriction re-
lating to military personnel that at the place of serv-
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ice public events may only be organised after ob-
taining the leave of the appropriate person in com-
mand.*

The institution of political campaign moratori-
um, the period between the day before the gener-
al election and the end of the election, can be seen
as a general restriction on freedom of assembly pro-
vided in an act of Parliament. In this interval it is
prohibited to influence the electorate by any possible
means* including the organisation of public events.
Another important question relating to the time of
the assembly concerns the duration of the event. A
general rule on duration could qualify as unneces-
sary in the given circumstances, therefore, when de-
termining the permitted duration of an event from
the perspective of the general lawfulness of the in-
terference it must be examined whether the aims in-
tended to be achieved by the event can be realised in
the given circumstances.*

BANNING AND DISBANDING
THE ASSEMBLY

'The most serious restriction on freedom of assem-
bly is the prior ban of the assembly. It may only take
place on grounds of particularly serious reasons.
When assessing the implications of a potential ban
regard must be had of the significance of freedom of
assembly in the democratic institutional structure.
'The ban of an event as a measure of last resort may
only be justified when the police are unable to secure
public order with measures imposing a lesser restric-
tion on fundamental rights.** This applies to the in-
terpretation of the relevant provisions of the ARA
1989 according to which the police within 48 hours
after the notification by the organiser may ban the
event at the place and time as indicated in the no-
tification® in case an event subject to an obligation
of notification would seriously jeopardise the undis-
turbed functioning of democratic institutions and
courts or road traffic could not be redirected onto
other routes.*

Another serious restriction on freedom of assem-
bly is the ex post facto ban of assemblies which neces-
sitates their disbanding. When exercising the right
of assembly results in committing a criminal act or
inciting others to commit such an act, or it breaches
the rights and freedoms of others, or when partici-
pants are armed with weapons or objects that can be
used as weapons, the disbanding of demonstrations
can be proportionate with a view to ensuring the u/-
tima ratio protection of the said interests. The second
freedom of assembly decision of the Constitution-
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al Court found the legal provision disproportion-
ate which required the instant disbanding of dem-
onstrations organised without notification or when
they took place in a time and place, and following
a route, a purpose and timetable different from that
indicated in the notification [Decision 75/2008. (V.
29.) of the Constitutional Court, ABK 2008, 715,
723-725].

THE POSITIVE OBLIGATIONS OF
STATES

With respect to exercising the right of assembly the
state is to discharge certain positive obligations.
Apart from the duty of cooperation discussed above
these include the obligation of the state to protect
the participants of events from spectators demon-
strating their dislike of the event, from counter-
demonstrations and from others breaching public
order.* The state must protect the event from po-
tential counter-demonstrations even when the event
qualifies as breaching the requirement of a peace-
ful assembly. It follows that authorities must ensure
by the use of force, if necessary, the security of law-
ful public events, and they must prevent others from
disturbing such events. This obligation is provid-
ed in Article 11(2) of the ARA 1989 and Articles
228/A and 271/A of the Criminal Code. Even Arti-
cle 1 of the ARA 1989 can be recalled here declar-
ing that the state ensures the undisturbed exercise of
freedom of assembly—in other words, the state en-
sures that exercising the right of assembly is not dis-
turbed by others.

SUMMARY

In examining the substance of freedom of assembly,
emphasis was given to defining the aim and func-
tion of this fundamental right. The interpretation
of freedom of assembly in this paper is construct-
ed on this basis together with the case law of the
Constitutional Court that provided an important
source of constitutional benchmarks. These bench-
marks may serve as guidelines when exercising the
right of assembly. Only when the function of free-
dom of assembly in protecting minority interests is
respected, can we expect that this right, which en-
tails many risks, helps reinforcing respect for the
Constitution
Translated by Mdrton Varju
Proofread by Jim Tucker
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