Baldzs Majtényi

A RIGHT WITHOUT A SUBJECT?

THE RIGHT TO A HEALTHY ENVIRONMENT IN THE HUNGARIAN
CONSTITUTION AND THE PRACTICE OF THE HUNGARITAN
CONSTITUTIONAL COURT

‘Though it takes on different forms and its substance
is varied, the desire for protecting the environment
appears in the constitution of numerous European
Union countries.! The various methods of regulation
differ in terms of whether they formulate a right that
all citizens can lay a claim to, as the Spanish, Por-
tuguese and Belgian constitutions do, or a require-
ment incumbent on the state instead. The latter ap-
proach was chosen by the Austrian Constitution and
the German Basic Law, for example.? There are al-
so instances when it is both an individual right and
a state obligation, which is the route taken by the
Latvian Constitution. The Hungarian Constitution-
al Court’s decision 28/1994. (V. 20.)—in addition
to associating environmental protection with third
generation rights—views the Hungarian constitu-
tional provisions, which contain a formulation simi-
lar to the one found in the Latvian Constitution, as
an ‘independent institutional protection’. (Accord-
ing to the Constitutional Court, the latter denotes a
state obligation without associated individual rights,
whose realisation is thus incumbent upon state in-
stitutions.) Occasionally the notion of sustainable
development® also crops up in constitutions. Pursu-
ant to Article 2 (3) of the Swedish Constitution, for
example, public institutions must support sustain-
able development, which creates a “good” environ-
ment for present and future generations. Further-
more, this provision declares the realisation of en-
vironmental protection objectives to be a state ob-
ligation. Present article will refer to various catego-
ries that are uncertain and difficult to define in legal
terms; I will return to their analysis below.
According to Article 37 of the European Union’s
Charter of Fundamental Rights, “a high level of en-
vironmental protection and the improvement of the
quality of the environment must be integrated into
the policies of the Union and ensured in accordance
with the principle of sustainable development”. Con-
sequently, ensuring this is the joint responsibility of
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those organs in the Union vested with legislative,
judicial and executive powers. In the Lisbon Trea-
ty, which has not entered into force yet, the notion
of sustainable development is recurrent. Thus Article
2 (3) declares that the European Union “shall work
for the sustainable development of Europe based
on balanced economic growth and price stability, a
highly competitive social market economy, aiming
at full employment and social progress, and a high
level of protection and improvement of the quality
of the environment”.*

An examination of the relevant international reg-
ulations shows that the claims to a healthy envi-
ronment appear as individual rights—in the con-
text of human rights protection—in non-binding
documents of international law. Binding interna-
tional environmental conventions, however, do not
adopt the language of human rights, which address
the rights holders in terms of individual rights, but
mostly declare only state obligations. The often cit-
ed Aarbus Convention is no exception in this regard.
Though it makes provisions concerning the proce-
dural rights of the right to a healthy environment, it
specifies state obligations meant to protect the right to
a healthy environment of all “every person of present
and future generations”.”> Human rights documents
often formulate these claims as the right to a healthy
environment or as associated with sustainable de-
velopment® and hence part of the right to develop-
ment.” (Sustainable development is also specifically
designated as a right, since its achievement requires
the joint realisation of first and second generation
rights.) Yet, there is an obvious difference between
the two modes of regulation. The right to a healthy
environment may appear in national documents as
well, in no small part because some of its elements
denote real individual rights as well as specific obli-
gations of the state. The normative substance of the
right to development, in contrast, would be more
difficult to define unequivocally. The following are
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mentioned among the subjects of the latter right: all
humans, all nations, and occasionally current and
future generations altogether. They are all entitled
to delineate the direction of economic, social, cul-
tural and political development. In these documents
we also observe examples of the rights to environ-
ment and development both being represented. The
Rio Declaration, which in its Principle 3 establishes
sustainable development as a right and specifies the
procedural rights of the right to a healthy environ-
ment in Principle 10, is a case in point. Principle 10
therefore contains the following: the participation of
affected citizens in environmental decision-making,
the access to environmental information, as well as
the possibility to seek effective judicial and admin-
istrative proceedings, including the right to legal re-
dress and remedy.

'The author believes that in examining the justi-
fiability of a legal regulation, comparative methods
and community as well as international legal exam-
ples need to be used cautiously, since the mere exis-
tence of a legal regulation obviously does not deter-
mine whether the particular solution it offers is suit-
able or not. In any case, the inclusion of environ-
mental protection in constitutions also implies a val-
ue judgment on the importance of this issue. It gen-
erally does not provide a new individual right, but it
does enrich the substance of fundamental rights, in-
cluding the individual rights. By the latter I mean
real rights, which are not construed only as state ob-
ligations, but also wholly as individual rights with
subjects, in other words as rights that can be en-
forced.

To sum up: to draft efficient legal solutions, we
must draw on the experience of international regu-
lations and strive to use the least possible number of
concepts that are difficult to delineate in legal terms.
An example of a concept that is difficult to define is
sustainable development, which refers to a hitherto
unknown development that reconciles environmen-
tal needs with economic and social development. At
the same time it would be difficult to precisely de-
termine what the term means. There is no unequiv-
ocal, exact legal definition and, moreover, there are
widely diverging philosophical approaches under-
pinning it. (Often even ones that proclaim the pos-
sibility of leaving behind modern industrial society).
'The term also alludes to intergenerational equality,
but the notion of future generation is itself problem-
atic in terms of legal regulation, since the interests
of those not yet born or not conceived are difficult to
discern, and hence within the framework of our cur-
rent legal concepts they cannot be legal subjects in
national legal systems. Indeed, it is even uncertain
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whether sustainable development can be achieved at
all. Many believe that it is an oxymoron and cannot
be implemented, as economic development as it is
conceived today is based on growth, while the sus-
tainable development presumes that our resources
will remain fixed and finite. It is true that legal doc-
uments often employ terms whose content cannot
be exactly defined. The concept of public interest—
popular in Hungarian legal documents—springs
to mind, for example. In limiting the rights of the
owners of forests, the Hungarian Constitutional
Court also alluded to public interest in connection
with the right to a healthy environment.® But an ef-
ficient legal regulation ought to scale back the use of
such terms to the greatest possible extent.

Let me add that theoretically in the case of in-
ternational regulation, too, the most fortunate ap-
proach would be if it was not only the soft legal
declarations but also the international conventions
on the subject of environmental protection, which
would refer to the connection between human
rights and the state of the environment, and if they
would moreover specifically enumerate the individ-
ual rights derived therefrom, thus truly integrating
environmental protection into the framework of in-
ternational human rights protection. It is obviously
not a legal task to define the term environment, but
it is nevertheless certain that it already entails a le-
gal object worthy of protection. The following are
typically among—often constitutionally—designat-
ed objects of protection: the earth’s soil, air and wa-
ter layer, the flora and fauna, as well as their inter-
relationship; occasionally the reference is specifically
to climate. It also happens that constitutional provi-
sions make a distinct declaration about the responsi-
bility towards future generations, as well as the pro-
tection of animals’ or the promotion of sustainable
development. The evolution of the state’s mandated
duty to protect the environment may be substantial-
ly influenced by the following environmental princi-
ples—whose substance is oftentimes difficult to de-
fine in legal terms: prevention, polluter pays, sus-
tainability, the prohibition on adversely altering the
state of the environment. The list of these principles
was formulated in the past decades, and in the time
since it was expanded to include ever new principles.
Occasionally the substance of individual principles
has changed, too, though the legal regulations have
not always been capable of capturing the changes in
content. The impact of environmental protection in-
terests on legislation becomes more important, as a
result of the development—in no small part thanks
to the green movements—that the members of the
political community are increasingly committed to
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environmental protection. What we can state al-
ready at the outset, however, is the following: the
constitutionally laid down obligations to protect the
environment are primarily incumbent on states rath-
er than people.

THE HUNGARIAN
CONSTITUTION

Act XXXI of 1989, adopted at the time of regime
transition, was formally only an amendment of the
earlier constitution, Act XX of 1949, but in practice
it meant the adoption of a new constitution. The spe-
cifically enumerated human right rights transposed
into the Constitution were—with consideration of
international law obligations—mostly those rights
that are beyond dispute.!® In this respect the only
exceptions in the list of fundamental rights—which
is in any case rather extensive in scope—are Article
68 on the special rights of minorities and the right
to a healthy environment, which was excluded from
the chapter on fundamental rights. It is true, how-
ever, that the contents of the latter are not clearly
circumscribed. It is only mentioned in Article 18 of
the Constitution’s General Provisions chapter, which
lays down the fundaments of the constitutional or-
der. Certainly, in this chapter the Hungarian Con-
stitution also mentions other fundamental rights,
such as for instance the freedom of economic com-
petition or the right to property, enterprise or inher-
itance. Hence one cannot conclude that a right on-
ly entails a state obligation merely from the fact that
it appears in the first chapter of the Constitution. In
addition to the provisions already mentioned, this
chapter also contains the commitment to the eth-
nic Hungarians who live across the borders, as well
as the obligations to respect human rights or to take
care of those in need.

Following Article 18, “[t]he Republic of Hunga-
ry recognizes and shall implement the individual’s
right to a healthy environment”.!" An effort to try to
seek out the historical antecedents of this provision
in the Constitution would be in vain, which is no
coincidence given that the history of protecting the
environment constitutionally is no more than three
decades old. The fact that it appears in the new con-
stitution is on the one hand a response to the envi-
ronmentally devastating effects of the previous re-
gime’s industrialisation policy, and on the other
hand to the population’s lack of interest—up until
the 80s—in this issue. But it may also have been a
result of the fact that the environmental movements
played a significant role in regime transition.
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(An example worth mentioning is for example
the Duna K6r [Danube Circle] civic organisation,
founded on 1** August 1984, which fought against
the construction of the Gab¢ikovo—Nagymaros
Waterworks, by publishing samizdats and organis-
ing protests.)

Apart from its mention in Article 18, the word
environment appears only in one other place in the
Constitution: in the fundamental rights chapter’s
Article 70, where the constitutional legislator men-
tions the protection of the built-in and natural en-
vironment in connection with the assertion of the
right to health.? This is the only place where envi-
ronmental protection appears explicitly in the fun-
damental rights chapter of the Hungarian Consti-
tution, as the guarantee of the “highest possible lev-
el of physical and mental health”—the drafters of
the Constitution regard environmental protection as
one of the safeguards of the right to health. The lat-
ter article was part of the Constitution already be-
fore 1989.13

This article adds little to the understanding of the
right to a healthy environment, though it allows for
the conclusion that the concept of environment ex-
tends not only to natural, but also to built-in envi-
ronment. This is the formulation that necessitated
the analysis found in Constitutional Court decision
28/1994. (V. 20.), according to which neither the
mention of the state’s environmental obligations as
instruments for the realisation of the right to health,
nor the wording of Article 18, which expressly re-
fers to the right to a healthy environment, can be re-
garded as limitations on the right to environment.™
Legal literature does not interpret the wording re-
strictively (they use the attributes clean or appropri-
ate to provide a clearer specification, or they quite
simply refer to it as the right to environment, oc-
casionally as the right to environmental protection.)
We should add that the name of a legal institution
does not inescapably lead to conclusions regarding
its contents. If all we had to go on was the mean-
ing of a term, then for instance the right to environ-
ment would be impossible to grasp.’> Moreover, the
wording used by the Hungarian Constitutions does
not refer to human health only, but to a healthy en-
vironment in general, which is obviously a broader
category. And the fact that the Constitution man-
dates an implementation of the right to health with
a consideration of environmental interests cannot in
itself provide a basis for the restriction of the right
to environment. Overall, all that can be said regard-
ing this article’s relation to the environment is that
it speaks of an environmentally conscious applica-
tion of the right to health. Which, given the provi-

FUNDAMENTUM



sions of Article 18, is in my opinion a legitimate ex-
pectation regarding the implementation of any fun-
damental right.

THE RIGHT TO A HEALTHY
ENVIRONMENT

It is the Constitutional Court’s task to uncover the
various layers of meaning behind Article 18’s right
to a healthy environment. The Court addressed this
issue in several decisions, thereby developing its
binding interpretation. To understand the gravity of
these decisions, it is necessary to refer to the con-
cept of the “Invisible Constitution”, invoked in its
early phase by the first Constitutional Court, which
acted from 1** January 1990 on—and undoubted-
ly evinced a greater sensitivity to dogmatic issues
than the current Court. In contrast to the official
reasoning, at first glance this concept appears to be
inspired by natural law. According to the concept,
the justices believe to discern an “independent per-
manence” behind the Invisible Constitution, and in
ascertaining it they rely on the methods offered by
comparative law and legal literature.!® The postula-
tion of this doctrine, which was later withdrawn,
was necessitated by the particular circumstances of
the rule of law transition, as well as the text—orig-
inally thought to be transitional—of the 1989 Con-
stitution. The notion suggests that the Constitution
has a layer of meaning that we would search for in
vain by looking at the text only—it emerges from
the Constitutional Court’s decision instead. It was
in part due to this—subsequently rejected—con-
cept that the Constitutional Court early on began
to refer back to its own practice, that is to the “In-
visible Constitution” contained therein. By doing so
it achieved the following at the very least: it either
declared correct one of potentially several compet-
ing interpretations of individual articles or redressed
regulatory deficiencies. Thereby it also significant-
ly constrained the latitude available to those mak-
ing, interpreting and applying the law. True enough,
apart from redressing regulatory deficiencies all con-
stitutional courts do this even without the concept
of an “Invisible Constitution”.

According to Article 27 (2) of Act XXXII of
1989 on the Constitutional Court, a decision by the
Constitutional Court is binding for everyone. The
question is what happens if the interpretation in the
given decision is not consistent with the text of the
Constitution and who is entitled to make this deter-
mination if such an instance were to occur. In con-
struing Article 18, for instance, surprisingly even
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the text of the visible Constitution did not signif-
icantly tie the hands of those shaping the “Invisible
Constitution”.

Serious theoretical objections can be invoked
against the comparative law methods used to reveal
the Invisible Constitution. The essence of said ob-
jections is aptly illustrated by the interpretation of
the right to a healthy environment, in construing
which the Constitutional Court quite obviously re-
lied on the interpretation of the German constitu-
tion. It did so in spite of the fact that the environ-
mental provisions of the two constitutions differ to
no small degree. As opposed to the German Basic
Laws, the Hungarian Constitution formulates the
right to a healthy environment as an individual right
and not merely as a state objective.”

Given the position of Article 18 in the Consti-
tution and the dynamic changes in its contents as
well as the state policy underlying it, the Constitu-
tional Court was compelled rather early to analyse
the right to a healthy environment. Since it does not
appear as a human right in the fundamental rights
chapter, and hence does not seem to be a right at
first glance, the Court had to discern a veritably in-
visible content, and on occasion create it, too. The
interpretation that thus emerged is still making itself
telt in legislation. After all if there is a compelling,
logical, binding and moreover appealing reasoning,
which additionally enjoys the widespread support of
civil society, then the legal profession and the public
often accept it without hesitation. The Constitution-
al Court’s reasoning also cropped up in public policy
proposals and on occasion it provided a point of ref-
erence in the creation of new public institutions. As
I shall elaborate below, with the help of the Con-
stitutional Court’s reasoning the future genera-
tions have come to play a role—though only in in-
direct form—in public policy debates and have giv-
en a meaning and a name to the act on a new parlia-
mentary commissioner (ombudsman). The main ele-
ments of the analysis were summarised in Constitu-
tional Court decision 28/1994. (V. 20.). A different-
ly constituted Constitutional Court was not able to
add anything subsequently, nor did it undertake an
attempt at reinterpreting it. Though environmental
protection does appear in Constitutional Court de-
cisions adopted later.'®

THE OBLIGATED PARTY

Article 18 of the Constitution mentions as a right of
everyone a right that does not appear in the Consti-
tution’s fundamental rights chapters, and whose en-

25



forcement is designated as a state obligation. Accord-
ing to Constitutional Court decision 28/1994. (V.
20.), it is by no means a coincidence that the right to
a healthy environment was included among the gen-
eral provisions. The decision states that in the area of
environment it is the state’s duty to protect the nat-
ural bases of life and to develop the institutions that
manage the finite resources.”” (The Constitutional
Court presumably borrowed the term natural bas-
es of life from the formulation of the German Basic
Laws.)?® That is pursuant to Article 18 it is the re-
sponsibility of the Republic of Hungary to enforce
this right and to implement it practically.

In extrapolating the responsibilities of the party
under obligation, it is essential to determine whom
the obligation is incumbent upon: the state or pri-
vate persons, too. Following Constitutional Court
decision 996/(G/1990, as a result of relevant consti-
tutional provisions “the state is obliged to create and
operate specific institutions serving to realise the
right to a healthy environment. [...] The state’s ob-
ligations need to include the protection of the nat-
ural bases of life and have to extend to the creation
of institutions for the management of finite resourc-
es”.?! In terms of the organisational structure of the
state, these obligations primarily influence legisla-
tion,? and only through the latter do they affect the
judiciary and the executive.?

These obligations, however, may also bind the
executive in situations in which there is no distinct
provision mandating that the executive organs de-
sign their organisational structure and procedures in
an environmentally friendly fashion. Such kind of
provisions cannot have a direct effect on private per-
sons. If the state fulfils its legislative duty, then envi-
ronmental obligations reach private persons through
the mediation of legal regulations. It is the legislator
who can mandate the environmentally friendly be-
haviour of private persons, that is the state obliga-
tion reaches its targets via the legal regulation. The
obligation laid down in the Constitution does there-
fore not directly refer to non-state actors.

THE POSSIBILITY OF RESTRICTING
RIGHTS

Constitutional Court decision 28/1994. (V. 20.)
states that it is the state’s duty to preserve the sta-
tus quo in the area of environmental protection. The
right to a healthy environment laid down in Article
18 “encompasses the duty of the Republic of Hun-
gary to ensure that the state may not lower the level
of environmental protection provided through legal
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regulations, unless it is unavoidable in the interest of
asserting another fundamental right or constitution-
al principle”.?* The Court further argues that even
if the latter case applies, the degree of lowering the
level of environmental protection may not be dis-
proportional relative to the other right or principle
in question.” In the case of adverse changes in leg-
islative and organisational safeguard provisions con-
cerning environmental protection, the adequate lev-
el of protection needs to be ensured by applying the
requirements mandated with regard to the restric-
tion of fundamental rights, so that the possibilities
for sustaining life are not affected.

In expounding on the right to a healthy environ-
ment, the Constitutional Court placed the emphasis
on analysing the aspects relating to the state’s obli-
gation, while the individual right aspect was relegat-
ed to the background. Though the Court’s assertions
with regard to these obligations are not in dispute,
it does not hurt to add the following: the Constitu-
tions’ wording on environmental protection does not
refer to state obligations only, but also to everyone’s
rights—that is their entitlements—on the other side
of the ledger. Rejecting the existence of a constitu-
tional individual rights aspect of the relevant pro-
visions—based on the reasoning discussed below—
cannot be justified on the grounds of the position
they occupy in the Constitution. Though it cannot
be denied that—as we noted—for a variety of rea-
sons other rights, too, were included in this chap-
ter of the Constitutions, these did not become only
state obligations by virtue of this fact. The fact that
the right to property is included in the first chap-
ter of the Constitution does not mean that it can be
construed merely as a state obligation, and the Con-
stitutional Court does not claim this, either.

INDIVIDUAL RIGHTS?

If we examine the individual rights aspect of the
right to healthy environment, then the question
arises whether there are any individual rights be-
hind the provisions at all. If there are none, then
in a situation in which a state organ fails to respect
its obligation vis-a-vis private persons, the individu-
als become defenceless in the face of the state’s fail-
ure to discharge its duties. In such cases the sub-
stance of the constitutional obligation extends to all
three branches of government, but at the same time
it does not provide for the possibility—ensured on
a constitutional basis—of private persons enforcing
their claims. If a constitutionally declared state obli-
gation is not paired with matching individual rights,
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then in and of themselves they do not provide legal
protection for the individual.

Without procedural rights, any human rights
protection system could become inoperable, and
the rights contained therein, too, could become vic-
tims of state despotism. To comprehend this, let us
take an example that may not be entirely comparable
with that of domestic regulation, but is nevertheless
illustrative. How could there be a means of assert-
ing individual interests before the European Court
of Human Rights if the for instance the European
Convention on Human Rights were to mention a
fundamental right merely as a state obligation, with-
out designating its individual rights aspect?

Moreover, there are fundamental rights associ-
ated specifically with environmental protection—
formulated in the context of human rights protec-
tion—, which are procedural rights. We may add
that when talking about the right to environment,
then in most cases we discuss rights—due to all who
are affected—that the human rights documents con-
tain in any case. Hence the right to a healthy en-
vironment must not necessarily be explicitly men-
tioned. These are mostly formulated as rights de-
rived from procedural rights, thus endowing the de-
rived rights with some kind of surplus content. Gen-
erally, this may happen with regard to the following
rights: the rights to legal remedy, information and
to participate in decision-making processes. The ac-
cess to environmental information, for example, may
have some surplus content, namely that the state not
only erect no barriers to stem the free flow of in-
formation, but is also obliged to supply its citizens
with information concerning the state of the envi-
ronment.

I do not at all find it necessary that national legis-
lators follow international documents—which most-
ly formulate this right as a third generation right—
in developing the right to environment. The reason
is that—and I will return to this below—third gen-
eration rights cannot be construed as rights in do-
mestic legal systems. (In my view they can neither
be moulded into rights, nor into duties without los-
ing their original meaning.) Hence the character-
isation that regards them as an utopia founded on
common human values is apt indeed. Keep in mind
that the rights to environment and development—
linked to environmental interests—, which are often
declared in international legal documents and treat-
ed as third generation rights, not only lack an un-
equivocal definition, but moreover also leave unclear
who the rights holders are and what their rights con-
sist of. Certainly we must also mention that of these
two rights, the right to environment is in a better
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position, as the international documents formulate
certain aspects of it—often almost as an aside—as a
procedural right with specific, real substance.

INDEPENDENT AND
AUTONOMOUS INSTITUTIONAL
PROTECTION

From a jurisprudential perspective, the more prob-
lematic aspect of Constitutional Court decision
28/1994. (V. 20.) is that it construes the right to a
healthy environment as an “independent and au-
tonomous institutional protection”.?® This suggests
that the safeguards concerning the realisation of
the state’s obligations in the area of environmental
protection are elevated to the level of fundamental
rights, and hence these must be implemented with
statutory and organisational guarantees rather than
by the legal protection of individuals on a funda-
mental rights level. This is problematic even beyond
the issue that individuals are left without funda-
mental rights protection. To grasp this problem, it is
helpful to raise the following question: Could there
be a separate, “independent and autonomous insti-
tutional protection” without direct individual rights
support? Does the text of the Constitution support
such an interpretation? According to the reasoning
provided by the Constitutional Court’s decision, the
answer is affirmative, but my personal response is:
hardly. As an argument to the contrary it may be
noted—beyond the fact that it is dubious in terms of
jurisprudence—that the text of the Hungarian Con-
stitution speaks of the right to a healthy environ-
ment as a right due to everyone and hence, as op-
posed to the German Basic Laws, it does not sup-
port such an interpretation. Moreover, in the Con-
stitutional Court’s reasoning the right to a healthy
environment stands apart from other fundamental
rights and only has an institutional protection as-
pect, which carries the aforementioned risk that an
individual cannot lay claim to it before a court. Cer-
tainly, Constitutional Court decision 28/1994. (V.
20.) only rules out the individual rights aspect of di-
rect fundamental rights protection. It does not rule
out, however, that the right to a healthy environ-
ment might have enforceable individual rights ele-
ments (below the fundamental right level). In any
case, the lack of a subject of the environmental pro-
tection obligation is dubious on the grounds that
the rights expressly associated with environmental
protection, which can be formulated independent-
ly as real individual rights as well, are as a matter
of fact constitutionally guaranteed procedural rights.
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To this group belongs the abovementioned right to
participation in environmental decision-making, to
access information regarding the environment and
the right to legal remedy against environmental de-
cisions.

'These naturally need not be individually enumer-
ated, they can be construed as derivative rights of
traditional human rights. The right to a healthy en-
vironment laid down in the Hungarian Constitu-
tion could also be interpreted as saying that the state
obligation is countered by an environmentally con-
scious application of traditional human rights. The
freedom of information can obviously not be en-
riched with a layer of meaning which suggests that
it does not merely formulate the need for a transpar-
ent state, but of a public power that is obliged to ac-
tive behaviour directed towards providing its citi-
zens with environmental information. The involve-
ment of the population in making environmental
decisions can clearly be seen as a right derived from
political rights. And within the right to legal remedy
is evidently contained the possibility of filing a com-
plaint against environmental decisions. I emphasise
that these rights cannot only be classified as rights
derived from the right to environment—the justified
social need behind them can also be formulated so
as to say that they require the environmentally con-
scious application of traditional human rights. The
essence of such an approach would be that the state
obligation laid down in the Constitution’s Article 18
can be contrasted with an environmentally sensitive
application of the fundamental rights laid down in
the Constitution. We could of course consider their
environmentally conscious application as self-evi-
dent, but then the Constitutional Court’s binding
interpretation should have pointed this out. Though
there are cautious references in the decision pointing
in this direction, in its comparison of the nature of
social rights and the right to a healthy environment
the Court nevertheless rejects the possibility of such
an interpretation.

In its decision 28/1994. (V. 20.), the Court also
weighed whether to construe the right to environ-
ment as a right that curtails the substance of other
fundamental rights. In this context it examined the
relationship between social rights and the right to
environment—as a third generation right—with re-
gard to the question whether the constitutional du-
ties underlying them are comparable. Based on this
examination, the Court arrived at the following con-
clusion: “In addition to actions taken by the relevant
institutions, social rights are realised with the use
of the individual rights associated with them, which
need to be determined by the legislature.
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¢) It follows from the above that although ‘every-
body’, or at least every citizen, is entitled to social
rights, the specific rights holders of the given indi-
vidual rights serving the realisation of these social
rights can be identified”.?”

Based on the above, the Constitutional Court
concluded that the right to environment cannot be
compared to social rights, either, since—as opposed
to social rights—in the case of the right to envi-
ronment it is the objective institutional side that is
“prevalent and decisive”.?® And it adds the following:
due to the particularity of this right, all the duties
that the state in other areas fulfils through the pro-
tection of individual rights, are in this instance dis-
charged “through the provision of legislative and or-
ganisational guarantees”.?’

Let us enumerate some of Constitution’s funda-
mental rights in which the respective entitlement’s
relation to environmental protection could have
been explored. Such is for instance the right to free
movement and to freely choose one’s location of resi-
dence, laid down in the Constitution’s Article 58, or
the inviolability of one’s private home, to be found
in Article 59. We may further also refer to the right
enshrined in Article 61 (1), according to which “[i]n
the Republic of Hungary everyone has the right to
freely express his opinion, and furthermore to ac-
cess and distribute information of public interest”.
(The Constitutional Court made a brief reference to
this paragraph.) We could also point to paragraph
5 of Article 57, which states that “in the Repub-
lic of Hungary everyone may seek legal remedy, in
accordance with the provisions of the law, to judi-
cial, administrative or other official decisions, which
infringe on his rights or justified interests. An act
passed by a majority of two-thirds of the votes of
the Members of Parliament present may impose re-
strictions on the right to legal remedy in the interest
of, and in proportion with, adjudication of legal dis-
putes within a reasonable period of time”. And the
list could go on.

Let us recall that there are applications submitted
to the most important institution serving the protec-
tion of first generation human rights, the European
Court of Human Rights, which specifically address
environmental protection problems. Moreover, we
should note: the breach of convention in cases per-
taining to environmental issues was made out with
reference to a violation of the respect for private and
family life.?° This was true even in cases in which
the establishment of a violation of the right to life
would have been conceivable, such as the Guerra and
Others v Italy case. (Maybe in such cases judges are
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prone to avoid making out a violation of the right to
life to curb protest by the states in question.)*!

Obviously the Constitutional Court’s approach
does not rule out the possibility that the realisation
of the state’s environmental obligation necessitates
the formulation of individual rights. The Constitu-
tional Court’s decisions, however, do not provide any
guidance as to the potential substance of such rights,
save for the assertion that they only indirectly per-
tain to environmental protection. Instead, the deci-
sions explore the state obligation aspects of the right
to a healthy environment, that is the substance of
the obligation to provide protection through institu-
tions, which serves the realisation of the right to life.
According to the Court, the right to environmen-
tal protection is in fact a part of the objective insti-
tutional protection aspect of the right to life (Arti-
cle 54 (1)).3 This is a misleading reasoning, howev-
er. It is of course true that the state’s obligations to
protect life and to protect the environment are re-
lated to each other. Their relationship may be bet-
ter characterised as having intersecting points, how-
ever. I believe that the relationship between funda-
mental rights and environmental protection cannot
be reduced to this aspect.

At the same time it appears based on the Con-
stitutional Court’s reasoning that the right to en-
vironment is more than a mere constitutional du-
ty or state objective, given that the curtailment of
this right is only allowed under the same conditions
as that of individual rights. This does raise the fol-
lowing question, however: if the nature of this right
is identical to those of individual rights, then can
the designation of legal subjects and their rights be
avoided? If on the other hand the right to a healthy
environment is not an individual right, but rather an
“independent protection provided by institutions”,
then I do not know how a test regarding the restric-
tion of rights might work in practice.

Such doubts appear to be justified by the afore-
mentioned cases, in which the Constitutional Court
had to refer to the rather vague concept of public in-
terest in defending the right to a healthy environ-
ment by curtailing the rights of forest owners, in-
stead of justifying the restriction of rights by requir-
ing an environmentally sensitive application of the
right to property or another human right.*

It is no coincidence that the Constitutional Court
regards the prevailing definition of the concept of
public interest as the parliament’s task, and has thus
refrained from undertaking such a determination it-
self. Naturally, the constitutional presence of this
concept needs to be construed as narrowly as pos-
sible, and under no circumstances is it fortuitous to
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curtail human rights with reference to public in-
terest. This is true even though such and similar
grounds for the curtailment of rights are mentioned
in international documents as well.3* Furthermore,
we must also add that no serious theoretical con-
cerns arise if the concept is not used to curtail fun-
damental rights, but rather to undergird individu-
al rights, for instance in the form of a public interest
litigation.*® The Act on Environmental Protection®®
itself allows for the latter, in that the statute express-
ly provides for the possibility of associations and civ-
ic organisations—established to assert the interest in
a healthy environment—turning directly to courts
in the form of a public interest litigation. Concern-
ing this possibility, Constitutional Court decision
1146/B/2005. AB also alluded to the Court’s earlier
reasoning on the lacking legal subject for the right
to a healthy environment, and noted that in this case
Paragraph 1 of Article 98 of the law on environ-
ment provides a procedural-type individual right.’’
'The Court argues that this is the case because the
aforementioned organisations “are not asserting
their own rights, but rather act in a communal in-
terest—the protection of the environment—, which
they voluntarily represent”.’® Evidently, regardless of
the above, all those who have the legal standing of
directly involved parties to the case on the basis of
“Article 15 (1) of Act on the General Rules of the
Public Administration**—that is those who have a
personal interest in the case, whose rights, legal in-
terests or legal situation are affected—nhave the right
to seek legal remedy through administrative chan-
nels, as well as to turn to a court”.*® In other words,
the public interest litigation helps the enforcement
of an individual right secured by act.

FUTURE GENERATIONS AND
NATURAL OBJECTS

The conclusion that on a constitutional level the
right to a healthy environment only has an institu-
tional protection aspect was based on the one hand
on the specific placing of Article 18 within the Con-
stitution, and on the other hand on the fact that in
the fundamental rights chapter it is not formulat-
ed as a real right, either. But more importantly it
is due to the fact that in Constitutional Court de-
cision 28/1994. (V. 20.) the desire for the constitu-
tional protection of entities that are difficult to de-
fine in legal terms (such as for instance future gen-
erations) appears, too.

The Constitutional Court has established: in the
context of the right to life, the state’s objective obli-
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gation to provide protection through institutions ex-
tends to human life in general as well; and this in-
cludes an obligation to ensure the life conditions of
future generations.*! Let us review the reasoning!
Referring back to its decision 64/1991. (XII. 17.),
the Constitutional Court laid down concerning the
objective, institutional protection of fundamental
rights that their “scope may extend beyond the pro-
tection that the same fundamental right offers as an
individual right. This objective protection is not on-
ly broader in scope, but is also qualitatively different
than the mere sum of adding individual rights. Re-
garding the right to life, for instance, the state’s ob-
jective institutional protection obligation extends to
human life in general—to human life as a value; and
this encompasses the duty to secure the life condi-
tions of future generations.* Furthermore, follow-
ing the Constitutional Court decision, the objective
protection “is not only broader but also qualitatively
different, than the mere sum of the protections pro-
vided by individual rights”. Hence according to the
decision it is obviously more than that, and what-
ever the surplus may be, this is the uncertain area
wherein one will find future generations and natu-
ral objects.

Thus according to the Court the Constitution
expressly designates the state’s obligation to sustain
the environmental bases for human life as a separate
constitutional “right”. The Constitutional Court has
concluded that as a result of the right to life con-
tained in the Hungarian Constitution, the obliga-
tions relating to environmental protection could be
deduced even in the absence of Article 18. Indeed,
subsequently the Court did not invoke Article 18 in
its elaboration on the obligation to protect the envi-
ronment. Hence the examination, as I noted previ-
ously, focused on the state obligation in the context
of the right to life, that is on Article 54 (1).* At the
same time obviously other rights, too, such as a vi-
olation of the aforementioned right to health or the
inviolability of private residence, can help persons
who seek to assert their environmental interests. In
the Constitutional Court’s understanding, the right
to a healthy environment thus secures the physical
preconditions of the right to life. At the same time,
the question arises how other fundamental rights
laid down in the Constitution can be applied in a
way that is sensitive towards environmental interests
(environmentally conscious), and I believe that this
question is left unanswered by this interpretation. It
is also a matter of debate why the legislator needs
to examine environmental protection in such detail
only in the context of the right to life. The reason-
ing that all fundamental rights can be brought into
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some kind of relation with the right to life—since
this is basis for all other rights, from whence they
derive—is not acceptable. (‘This reasoning, which I
find untenable, also appears in the practice of the
European Court of Human Rights).* Such an argu-
ment obviously stands on a weak ground, since if it
were to hold then it would be superfluous to specif-
ically mention any other right by name in the Con-
stitution. It would be sufficient to include the right
to life in the fundamental rights chapter. And then
we would still face the question of what ought to
happen to the aforementioned procedural rights of
environmental protection, as well as what happens if
the state does not ensure access to environmental in-
formation, a right that the Hungarian Constitution
does not expressly declare. It is especially problem-
atic that through this interpretation, which later be-
came binding, the Constitutional Court practically
severed the tie between the right to a healthy envi-
ronment and the individual rights aspect of the right
to life. The Constitutional Court is correct in assert-
ing that the rights specifically associated with envi-
ronmental protection are primarily of a procedural
kind. But from this it may precisely follow that they
have an individual rights aspect, too. It is naturally
true that for the most part these are rights that are
only indirectly connected to the environment. Nev-
ertheless, the Constitutional Court did not deem it
necessary to analyse this relationship in the context
of other rights. Indeed, it appears that the Consti-
tutional Court could have foregone even Article 18:
“In the absence of the Constitution’s Article 18, the
state’s obligations regarding the environment could
be deduced with an expansive interpretation from
the Constitution’s Article 54 (1) as well”.

The Court saw the particularity of the right to a
healthy environment in the notion that its subject is
“humanity” in its entirety, meaning a unity of pres-
ent and future generations, or “nature”, respective-
ly. As the decision argues, “this problem is illustrat-
ed by all efforts that seek to endow nature or, as its
“representative”, animals, plants, etc. with rights”,
and which speak of the rights of generations yet
unborn. The body referred to all this as “figurative
speech”, adding that it was unnecessary to create
such legal constructs to establish legal obligations
vis-a-vis “nature” or the “present and future human-
ity”. 'This leads to the counterargument, formulat-
ed by Laszlé Soélyom (the former president of the
Constitutional Court and current president of the
Republic of Hungary) himself, according to which
a constitutionally declared state obligation must al-
ways face a right and the holder of said right.* This
is necessary in order to ensure that the obligations
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are not without any control, so that they cannot turn
against those whose legal protection they are meant
to serve, that is natural persons. This means, how-
ever, that either future generations or natural objects
are the rights holders, or else it does not make sense
to speak of a constitutionally enshrined state obliga-
tion towards them.

In reality it is not only that future generations or
moss or trees have no rights today, but there is also
no constitutional obligation towards them, to draw
on the “figurative speech” referred to by those who
wrote the decision. On the basis of our legal think-
ing, the real objective of legal protection is to safe-
guard those alive today. We may add that if we ac-
cept the Constitutional Court’s train of thought,
then it may also be stated that the Court could hard-
ly have gone any further, and its reasoning harbours
serious risks. After all, in its decision the Constitu-
tional Court mentioned entities (e.g. future gener-
ations and natural objects),*® the majority of which
can neither be endowed with rights on the basis of
current legal thinking, nor be designated as the ob-
jective of constitutional obligations. We may also add
that based on our current legal thinking, we have
certainly no legal obligations towards future gener-
ations, for the very plain reason that these genera-
tions have no clearly discernible interests (they have
not even be conceived yet), and they cannot make
demands against us, either. Furthermore, apart from
vertebrate animals this holds for natural objects,
t00.” I think that the determination of whether fu-
ture generations or natural objects could be the ob-
jectives of obligations requires a complex examina-
tion. But we could note already here that this in-
terpretation appears to contradict the Constitution’s
Article 18, which refers to the right to a healthy en-
vironment as a right that everyone is entitled to,
that is all individual humans alive today. In a demo-
cratic society a great deal can obviously be achieved
through a majority decision, maybe even a shift au-
thorising the state to endow future generations or
natural objects with legal capacity. But—and this
may not be disregarded—as of yet this has not oc-
curred in the Hungarian legal system. Such a deci-
sion would be contrary to our current legal thinking,
which may change in the future, however.*®

At the moment—based on the Constitution-
al Court’s decisions—the right to a healthy envi-
ronment is not an individual right, but it is not a
mere state objective, either. According to the Court
“the rights of animals and trees” are not mere met-
aphors: the state veritably has obligations to sustain
the natural bases of all life and is obligated to pro-
tect all life “starting with the moss all the way to
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the embryo”. But this protection is relative and on-
ly the human has an individual right to it.* I am not
certain, however, that this is necessarily and always
true. Of the abovementioned categories, only ani-
mals could conceivably be the targeted objectives of
a constitutional-level obligation, that is the grant-
ing of a limited status as legal subjects is only possi-
ble in the context of animals or in the “case of ani-
mal rights”.* And even as far as they are concerned,
I do not find the parallel that compares the develop-
ment wherein they become legal subjects with slave
emancipation particularly fortunate. A catalogue of
animal rights, whose adoption has been urged for
a while now, should diverge from those of human
rights in no small measure.

THE PARLIAMENTARY
COMMISSIONER (SPECIALIZED
OMBUDSMAN) FOR FUTURE
GENERATIONS

'The Constitutional Court does not regard the right
to a healthy environment as an individual right from
a fundamental rights perspective.’! This could have
an interesting impact on the future role of the en-
vironmental protection ombudsman, whose office
was created in 2007. Somewhat surprisingly at first
glance, the act establishing the position refers to the
Commissioner for Future Generations.*? The name
presumably reflects a desire to draw attention to the
tuture effects of today’s policy decisions, a function
that the ombudsman’s institution is expected to ful-
fil. If we take seriously the Constitutional Court’s
interpretation that there is no constitutional lev-
el individual rights aspect of the right to environ-
ment, however, then it is not entirely clear how a
parliamentary commissioner specialising in this ar-
ea could discharge his duties. Let me add that fol-
lowing Article 2 (2) of Act LXI on the Parliamen-
tary Commissioner for the Rights of Citizens, “the
National Assembly may elect with two-thirds of its
votes a parliamentary commissioner, whose position
is established by law, for the protection of individ-
ual fundamental rights”. But what could justify the
election of a commissioner for the protection of a
fundamental right that has no individual rights as-
pect? After all, in Hungary one turns to parliamen-
tary commissioners with complaints connected to
constitutional rights.

At the same time, there are numerous misconcep-
tions in the public perception regarding the authori-
ty of the Commissioner for Future Generations, not
only due to the rather misleading nature of the po-
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sition’s name, but also as a result of the original de-
mands of the green organisations and the inflat-
ed expectations regarding the office. Prior to the
adoption of the law, for instance, 68 green organ-
isations asked the leaders of the parliamentary fac-
tions to “establish an efliciently functioning institu-
tion for the protection of coming generations and in
the interest of sustainable development”.>* Neverthe-
less, the legislature did not satisfy the original de-
mands of the civic organisations, as it did not create
an institution to represent or safeguard the interests
of future generations, but rather a new environmen-
tal protection commissioner for the protection of the
environmental rights of those alive today. Thus the
relevant statute does not entitle those who have not
been born or not even conceived yet—people with-
out characteristics or faces—to turn to a specialised
commissioner with their complaints. The latter task
would not require a massive administrative appa-
ratus, by the way, employing one or two fortune-
tellers would be sufficient—it is hardly advisable to
spend public funds for such purposes, however.

'The above naturally do not question the necessi-
ty of a specialised commissioner for environmental
protection, which is the responsibility for which the
Commissioner for Future Generations was created.
Specialised ombudsman institutions can be estab-
lished for the protection of any constitutionally guar-
anteed right that pertains to a sensitive social issue, if
the everyday violation of the given right is a veritable
danger to citizens’ freedom. The newly created om-
budsman institution, however, in fact raises further
problems due to the lack of subjects for the rights
it protects. Parliament chose to remedy these prob-
lems by circumventing them: the Commissioner for
Future Generations was created through an amend-
ment of the Act on Parliamentary Commissioners
for the Rights of Citizens, and hence the question
of how citizens can turn to the commissioner was
not addressed separately in this specific context. Let
me add that this particular mode of regulation can-
not mean anything but the rejection of the notion
that the right to a healthy environment has no sub-
ject, that is the rejection of the binding interpretation
found in the Constitutional Court’s decisions.*

A reference in Constitutional Court decision 28/1994.
(V. 20.) tied the right to environment to third genera-
tion rights. The problem with this approach is that—
as we pointed out—third generation rights cannot be
regarded as anything but utopias grounded in com-
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mon human values.” And through the Constitution-
al Court decision uncertain—though appealing—el-
ements of this utopia have seeped into Hungarian
law. Certainly, their arrival was not taken serious-
ly by either the Hungarian legislation or law apply-
ing organs—though they did cause some uncertain-
ty—, indeed, maybe they could not or would not dis-
cern the real substance of the Constitutional Court’s
decisions.

Translated by Gabor Gyéri
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'The legislator treats vertebrate animals separately from
other categories, acknowledging their heightened abil-
ity to experience pain and suffering.

In international law today, humanity, that is the com-
munity of people currently alive and those to be born
in the future, can already be a legal subject. On this
issue see for example Nacy Boldizsir, ‘Az emberiség
kozos 6roksége: A rejt6zkdds jogositott’ [Humanity’s
Common Legacy: The Hidden Subject] in HErczEGH
G, BoxornE Szec6 H, Mavi V, Nacy B (eds), Az d/-
lamok nemzetkizi kozosségének vdltoxdsa és a nemzethko-
zi jog [International Law and Changes in the Inter-
national Community of States] (Akadémiai, Buda-
pest 1993) 113-143. A comparison of the two legal
systems in this respect is not worthwhile due to the
fundamentally different legal nature of internation-
al public law and domestic law. Even though treating
humanity as a legal subject internationally can poten-
tially be justified already today, in domestic law it can
nevertheless certainly not be regarded as a legal sub-
ject. This can be illustrated with the following exam-
ple, which on the cause of its historicity illustrates
the immutability of legal thinking: the novelist Lev
Nikolayevich Tolstoy expressly wished that his liter-
ary inheritance be left not to his legal heirs, but rather
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to humanity as a whole. His legal advisers cautioned
him not to include this wish in his testament, and
emphasised that the author could leave his assets on-
ly to a clearly defined natural or legal entity. As a re-
sult, the writer changed his will and in his testament
he left his literary inheritance to his daughter Alex-
andra.

This pronouncement was made in the Constitutional
Court decision abolishing the death penalty.

Cass R. SunsTEIN, Martha C. Nusssaum (eds), An-
imal Rights. Current Debates and New Directions (Ox-
ford University Press, Oxford 2004"); ELexEes Mité,
‘Az allatok jogi stitusa’ [The Legal Status of Animals]
[2006] 11 Rendészeti Szemle 17-29.

Though Constitutional Court decision 28/1994. (V.
20.) qualifies this position somewhat, it does maintain
the stance excluding the fundamental rights aspect.
Védegylet (Protect the Future—a Hungarian civ-
ic environmental organisation) drew up the original
proposal for the creation of a separate commission-
er position seven years ago, and has urged the estab-
lishment of the new agency ever since. JAvor (n 45).
The National Assembly ultimately decided to adopt
the proposal, and in implementing it parliament opt-
ed for changing the current system of commission-
ers through partially cutting back the existing struc-
ture—it abolished the post of General Deputy Om-
budsman, so that at least in terms of funding it could

FUNDAMENTUM

53.

54.

55.

be replaced by the Commissioner for Future Genera-
tions. On 8" October 2008 representatives of the five
parties in parliament signed and introduced the bill on
the Parliamentary Commissioner for Future Genera-
tions. Finally, on 26" November the National Assem-
bly adopted Act CXLV of 2007 amending Act LIX
of 1993 on the Parliamentary Commissioner for Civil
Rights.

‘68 zold szervezet egy j sz6sz6léért’ [68 Green or-
ganisations for a new ombudsman] <http:/www.ved-
egylet.hu/modules.php?name=News&file=article&sid
=618> accessed 4 January 2009.

At the same time, the functions of the new commis-
sioner may lead to a surprisingly wide range of funda-
mental rights restrictions. Pursuant to Article 27/H
Paragraph 3, for example, in carrying out his duties
the Parliamentary Commissioner for Future Gener-
ations may “enter into any such locality or real estate
where activities are ongoing that threaten irreversible
environmental damage—if acquiring the necessary
information or learning about the relevant facts and
circumstances is not possible in other ways”.

On occasion specific utopian ideas were formulated in
the context of these rights. Such are for instance the
concepts relating to “ecotopia”, that is most ideal so-
cieties living in harmony with the environment. For
the emergence of the designation see: Ernest CALLEN-
BAcH, Okotopia (Berlin, Rotbuch 1984).
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